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APRIL 13TH, 2021                CITY OF RIESEL                   REGULAR MEETING MINUTES  

 
BE IT REMEMBERED that on Tuesday, APRIL 13TH, 2021, the Riesel City Council met in a REGULAR called meeting, at 6:30 p.m. in the Riesel 
City Hall Meeting Room, at 104 Hwy. 6 North in Riesel, Texas, with notice of said meeting having been posted at least 72 hours in advance in 
accordance with Section 551, Texas Government Code. 

Call to Order:  Mayor, Kevin Hogg, called the meeting to order at 6:34 PM  

Council Members Present:  Todd Ehlers, Marshall Shaw, Jeff Tanner & Bobby  Dieterich   Absent: Jeanne Lehrmann 

Employees Present:  Alisha Flanary & Danny Krumnow Visitors Present: Bill Grimsley, Linda Hogg, Bob Wallace, Terry Winn & Ben Rosenberg 
 

Audit:  Marshall Shaw moved to accept the 2020 audit as presented by William Grimsley, CPA.  

 Jeff Tanner seconded the motion, which carried unanimously.   
 

Consent Items:  Jeff Tanner made a motion to approve minutes from 2/9/2021.  Bobby Dieterich seconded the motion, which carried unanimously.  

Marshall Shaw moved to approve the payment of bills and payroll and to accept the monthly financial reports. Bobby Dieterich seconded the motion, 

which carried unanimously.    
 

Visitor’s Comments:  none 
 

Engineering: Bob Wallace was in attendance and introduced a new engineer assigned to the Riesel Area Arsenic Project. Michael Cox is no longer with 

CP&Y. Terry Winn will now be the lead engineer in charge of engineering designs. David Marek will be the project manager and Bob Wallace will 

continue consulting, even though he has retired.  There was no action taken in relation to the updates provided from Bob. 
 

Test Wells: Marshall Shaw made a motion to authorize CP&Y Inc. engineers and it’s consultants to drill up to three (3) test wells for alluvium 

groundwater and to conduct capacity and quality tests of the water, to be funded out of Riesel’s Arsenic Reserve Fund Account. Jeff Tanner seconded 

the motion, which carried unanimously.   
 

Certificates of Obligation: Ben Rosenberg was present and explained that contract negotiation was still underway with MS WSC and recommended 

postponing issuing an Ordinance for Certificates of Obligation until next month. Bobby Dieterich made a motion to postpone the adoption of an 

Ordinance authorizing the issuance of City of Riesel, Texas, Combination Tax and Revenue Certificates of Obligation, Taxable Series 2021 and making 

certain findings related thereto. Marshall Shaw seconded that motion which carried unanimously.  Mayor Hogg announced that with this unanimous 

decision, the adoption of the Ordinance to issue Certificates of Obligation would be postponed until the May 11th, 2021 Regular Council Meeting. 
 

ATMOS: Jeff Tanner made a motion to approve a Resolution to suspend the effective date proposed by ATMOS Energy Corporation- Midtex Division, 

to increase rates under the gas reliability infrastructure program for 45 days, and authorize the City’s continued participation in a coalition of cities 

known as the “Atmos Texas Municipalities”.  Bobby Dieterich seconded the motion, which carried unanimously.   
 

Officers: Marshall Shaw made a motion to appoint new Council Member, Todd Ehlers, as Treasurer and to direct staff to make the necessary changes 

to add him to City bank accounts as a signatory.  Jeff Tanner seconded the motion, which carried unanimously.   
 

Parade:  Jeff Tanner moved to approve a request by the Riesel Lion’s Club to hold a parade on Saturday, June 12, 2021 at 9:30 a.m. Bobby Dieterich 

seconded the motion, which carried unanimously.   
 

Contest: Jeff Tanner made a motion to approve a request by the Riesel Lion’s Club to hold a burnout contest on a city street, with the same safety 

precautions as last year. Bobby Dieterich seconded the motion, which carried unanimously.   
 

Executive Session: At 7:53 PM Council convened into closed session, pursuant to Section 551.074, of the government code for the City Council to 

deliberate the duties, evaluation, employment and/or appointment of a public officer or employee: 

Bookkeeper, Cristen Conner’s annual evaluation      

Reconvene: Council reconvened at 8:05 PM stating that no action had been taken during closed session. 
 

Pay Increase: Bobby Dieterich moved to give Cristen Conner a 2% raise. Jeff Tanner seconded the motion, which carried unanimously. 
 

Reports: Monthly Reports were submitted by the Police Department, Utility Department and the City Secretary.  Chief Krumnow was present and gave 

a lengthy update on his recent return to full duty. 

 
 

Adjourn:  With no further business and with no objections, Mayor Hogg, adjourned the meeting at 9:05 PM. 

 
 

______________________________                                             _________________________________ 

Mayor, Kevin Hogg                    Attest:  Alisha Flanary, City Secretary 
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    RESOLUTION NO. 2021-5-11A 

 

A RESOLUTION OF THE CITY COUNCIL OF RIESEL, TEXAS APPROVING 

THE ASSET TRANSFER AGREEMENT BETWEEN R-M-S WATER SUPPLY 

CORPORATION AND THE CITY OF RIESEL, TEXAS 

 

 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF RIESEL, TEXAS 

THAT: 

 

1) The City of Riesel and MS Water Supply Corporation are the only members of the 

R-M-S Water Supply Corporation; 

 

2) As a member of the R-M-S Water Supply Corporation, the City of Riesel hereby 

APPROVES the transfer of all assets, rights and obligations of the R-M-S Water Supply 

Corporation to the City of Riesel, Texas in accordance with the terms and conditions of the 

Asset Transfer Agreement between R-M-S Water Supply Corporation and the City of 

Riesel, Texas which Agreement is hereby APPROVED;  

 

 3) the Mayor or Mayor Pro Tem is authorized to sign the Asset Transfer Agreement. 

 

 

 RESOLVED this ___ day of ______________, 2021. 

 

 

____________________________________ 

      Printed Name: ________________________ 

      Title: ______________________________ 

      Date: ______________________________ 

Attest: 

_____________________________ 

City Secretary 
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RESOLUTION #2021-5-11A 

ASSET TRANSFER AGREEMENT 

(R-M-S Water Supply Corporation and City of Riesel) 

THIS ASSET TRANSFER AGREEMENT (this “Agreement”) by and between R-M-S Water 

Supply Corporation, a nonprofit water supply corporation operating under Chapter 67 of the Texas Water 

Code and Chapter 22 of the Business Organizations Code (“RMS”) and City of Riesel, a Texas general law 

municipality (“City”) is made and entered into effective as of the last date of execution below (the “Effective 

Date”).  R-M-S and City are individually referred to herein as a “Party” and collectively as the “Parties”. 

RECITALS 

WHEREAS, R-M-S owns certain groundwater production, pumping and transmission facilities, 

groundwater production permits and other assets that it utilizes for the provision of wholesale water services 

to City and Miers Settlement Water Supply Corporation (“MSWSC”);  

WHEREAS, the City and MSWSC are the sole members of R-M-S; 

WHEREAS, the City and MSWSC are entering into one or more separate agreements setting forth 

the terms and conditions pursuant to which the City shall fund, construct, own and operate new groundwater 

supply production and transmission facilities for the provision of additional potable water supplies for the 

City, which water would be furnished to the City’s retail customers and to MSWSC on a wholesale basis; 

WHEREAS, Section 67.010 of the Texas Water Code authorizes water supply corporations to 

enter into contracts for the conveyance of water supply facilities and assets; 

WHEREAS, R-M-S desires and believes it is in its best interest to transfer and convey all of its 

assets, rights, and obligations to City so that the City may furnish potable water service to MSWSC and to 

the City’s retail customers utilizing both the former assets of R-M-S and the new groundwater production 

and transmission facilities to be constructed by the City; and 

WHEREAS, the Parties desire to enter into this Agreement in order to set forth the terms and 

conditions pursuant to which R-M-S will convey to City all of R-M-S’s right, title and interest in, to and 

under all of the assets of R-M-S, and all duties, obligations and liabilities of R-M-S. 

AGREEMENT 

NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and other good 

and valuable consideration, the sufficiency of which is hereby acknowledged, the Parties agree as follows: 

ARTICLE I 

RECITALS AND DEFINITIONS 

Section. 1.1. Recitals.  The Parties agree that the recitals above, including defined terms, are 

incorporated herein by reference for all purposes as if copied verbatim. 

Section. 1.2. Definitions.  Terms as used in this Agreement will have the following meanings: 

“Agreement” has the meaning assigned to such term on the first page hereof. 
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“Assets” all of the assets, properties and rights of every kind held by R-M-S to be conveyed by R-

M-S to the City, as more particularly described in Section 3.1. 

“Assignment” means the Bill of Sale and Assignment to be executed by R-M-S at Closing to 

transfer the Assets to the City, the form of which is set forth in Exhibit “D”. 

“Assumed Liabilities” means all of the liabilities, obligations and commitments of R-M-S, which 

shall be assumed by the City at Closing, as more particularly described in Section 3.3. 

“City” has the meaning set forth on the first page hereof. 

“City Closing Certificate” means a document provided by the City to R-M-S containing the items 

listed in Section 6.6(B). 

“City Required Consents” means any consents or approvals required for the City to consummate 

the transactions contemplated by this Agreement, as identified in Exhibit “B” attached hereto. 

“Closing” means the consummation of the transactions contemplated by this Agreement, as more 

fully described in Section 8.1. 

“Closing Date” means the date on which Closing occurs, as more particularly described in Section 

8.1. 

“Contracts” means all of the contracts, agreements, permits and other rights to be assigned by R-

M-S to the City at Closing, as more particularly defined in Section 3.2(B). 

“Deed” means the instrument by which R-M-S shall convey its real property interests to the City, 

as more particularly described in Section 8.3(A). 

“Easements” means the easements to be conveyed by R-M-S to the City at Closing as more 

particularly described in Exhibit A-2.  The Easements are part of the Property. 

“Effective Date” has the meaning set forth on the first page hereof. 

“Facilities” means all of the water production, treatment, transmission facilities and other 

equipment to be conveyed by R-M-S to the City at Closing, as more particularly defined in Section 3.2(A). 

“HUPP” means Historic Use Production Permit. 

 

“Insurance Proceeds” has the meaning assigned to such term in Section 7.1. 

“MSWSC” means Miers Settlement Water Supply Corporation. 

“Other Assets” means the cash, personal property and other assets described in Section 3.2(D) to 

be transferred by R-M-S to the City at Closing. 

“Permitted Exceptions” means any conditions of title to the real property to be transferred by R-

M-S to the City to which the City does not object, as more fully described in Section 4.4. 

“Person” an individual, partnership, corporation, business trust, limited liability company, limited 

liability partnership, joint stock company, trust, unincorporated association, joint venture or other entity, or 

a governmental body.  
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“R-M-S” has the meaning assigned to such term set forth on the first page hereof. 

“R-M-S Closing Certificate” means a document provided by R-M-S to the City containing the 

items listed in Section 6.6(A). 

“R-M-S Debt” means R-M-S’s current debt obligations attributable to the Assets to be retired by 

the City as described in Section 5.1. 

“R-M-S Required Consents” means any consents or approvals required for R-M-S to consummate 

the transactions contemplated by this Agreement, as identified in Exhibit “C” attached hereto. 

“Property” means the property described in Section 3.2(C). 

“Required Consents” mean those items described in Section 6.2. 

“Review Items” has the meaning assigned to such term in Section 4.1. 

“Review Period” has the meaning assigned to such term in Section 4.2. 

“STGCD” means the Southern Trinity Groundwater Conservation District. 

“Tangible Assets” has the meaning assigned to such term in Section 3.2(A). 

“Title Objections” has the meaning assigned to such term in Section 4.4. 

“Well Site Property” means the 1-acre tract of land on which a groundwater well owned by R-M-

S is located, as more particularly described on Exhibit A-2.   The Well Site Property is a portion of the 

Property. 

“Wholesale Water Services Agreement” means the Wholesale Water Services Agreement entered 

into by the City and MSWSC concurrently herewith setting forth the terms and conditions pursuant to which 

the City shall furnish wholesale water service to MSWSC utilizing the Assets and the new groundwater 

production and transmission facilities to be constructed by the City. 

ARTICLE II 

STATEMENT OF INTENT; PRIOR AGREEMENTS 

Section. 2.1. General.  The general purpose of this Agreement is to provide for the conveyance 

by R-M-S to City at Closing of all of R-M-S’s right, title and interest in, to and under all of the Assets, and 

all duties, obligations and liabilities of R-M-S. 

Section. 2.2. Prior Agreements.  As of the Closing Date, all contracts or other agreements 

entered into by and between R-M-S and City prior to the Effective Date shall terminate for all purposes and 

shall be of no further force or effect.   

ARTICLE III 

TRANSFER OF ASSETS AND LIABILITIES 

Section. 3.1. Transfer of R-M-S Assets to City.  Subject and pursuant to the terms and 

conditions set forth in this Agreement, on the Closing Date, R-M-S will transfer and convey to City, and 

City will receive and accept from R-M-S, all of R-M-S’s right, title, and interest in, to and under all of the 

assets, properties, and rights of every kind and nature, whether real, personal, or mixed, tangible or 
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intangible (including goodwill), wherever located and whether now existing or hereafter acquired which 

comprise, or are used or held for use in connection with, the water service provided by R-M-S (collectively, 

the “Assets”).  The Assets will be transferred on the Closing Date, AS-IS with no warranties, 

representations, guarantees, other than third-party warranties related to status or condition of the Assets to 

the extent same are assignable.  Specifically, except for the representations and warranties of R-M-S set 

forth in Section 6.2, R-M-S makes no representations to City about the Assets or the Assumed Liabilities 

with respect to any defects, impairments, impediments, defaults, breaches, encumbrances or other similar 

problems existing, including but not limited to problems with: 

A. the quality, design, construction, layout, or physical condition or state of repair of the 

Assets; 

B. the location of the Assets in any flood plain, flood way, or flood prone hazard area; 

C. the Assets’ compliance with any laws, rules, ordinances, statutes, or regulations of any 

applicable governmental authority or regulatory agency, including zoning and other land 

use regulations; and 

D. the Assets’ compliance with any applicable lawful, enforceable environmental protection, 

pollution, or related or similar land-use laws, rules, regulations, orders or requirements. 

Section. 3.2. Description of Assets.  The Assets include, without limitation, the Facilities, 

Contracts, Property, and Other Assets as follows: 

A. Facilities.  All of the (i) water production, treatment, transmission lines, facilities, 

equipment and appurtenances owned by R-M-S as of Closing, together with all 

improvements, structures, storage facilities, service pumps, air compressors, electrical 

equipment, machines, and other equipment and Tangible Assets (collectively the 

“Facilities”).  “Tangible Assets” shall include, but is not limited to, all equipment owned 

by R-M-S as of Closing to directly or indirectly operate, own, maintain, acquire, or utilize 

the Facilities. 

B. Contracts and Permits.  All contracts, leases, option rights, permits, certificates, licenses, 

service agreements, deposits, warranties from vendors or manufacturers or other third 

parties, regulatory correspondence, as-built plans and specifications, engineering reports, 

files, records, information, data, and other such assets of R-M-S that are related to the 

ongoing operation and ownership of the Assets, including but not limited to those more 

particularly described on Exhibit A-1 attached hereto and incorporated herein for all 

purposes (collectively referred to herein as the “Contracts and Permits”).  R-M-S will 

cooperate with City to obtain all necessary approvals for the assignment of any Contracts.  

The Contracts will be transferred on the Closing Date, AS-IS with no warranties, 

representations or guarantees, other than third-party warranties related to the Facilities to 

the extent same are assignable. 

The Parties acknowledge and agree that the Contracts and Permits shall include STGCD 

Permit No. HUPP-2010-019 recorded in the Official Public Records of McLennan County, 

Texas at Clerk’s File No. 2010039661.  R-M-S shall transfer and assign to the City all 

interests it has or may have to groundwater under the Well Site Property or groundwater 

which may be produced from the Well Site Property.  This includes but is not limited to 

any rights granted to R-M-S by STGCD Permit No. HUPP-2010-019 recorded in the 

Official Public Records of McLennan County, Texas at Clerk’s File No. 2010039661.  R-
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M-S agrees and covenants that it will cooperate in accomplishing the assignment and 

transfer of STGCD Permit No. HUPP-2010-019 to the City, including approving, 

executing and timely filing all instruments required by the STGCD or law to accomplish 

the assignment and transfer. The City will pay or reimburse any required filing or transfer 

fees imposed by the STGCD. 

C. Property.  All land and interests therein (including all groundwater and groundwater rights 

associated with such land), including without limitation contract rights, easements, licenses 

and rights-of-way owned or held by R-M-S as of Closing, including but not limited to the 

land and interests more particularly described on Exhibit A-2 attached hereto and 

incorporated herein by reference for all purposes, together with all and singular the rights, 

privileges, and appurtenances, if any, pertaining to said land and interests therein, including 

any right, title, and interest of R-M-S in and to adjacent streets, alleys, or rights-of-way, 

together with any improvements, fixtures, and personal property of R-M-S situated on and 

attached to said land and interests therein (collectively referred to herein as the “Property”).  

The Property will be transferred, on the Closing Date, AS-IS, with no warranties, 

representations or guarantees.  The Property shall include the Well Site Property and the 

Easements identified in Exhibit A-2. 

D. Cash, Marketable Securities, and Other Assets.  All cash, cash equivalents, stocks, bonds, 

equity holdings, marketable securities, personal property, and other assets owned or held 

on behalf of R-M-S as of Closing, including but not limited to the assets listed on Exhibit 

A-3 attached hereto and incorporated herein by reference for all purposes (collectively 

referred to as “Other Assets”).  Other assets will be transferred on the Closing Date, AS-

IS, with no warranties, representations, or guarantees. 

Section. 3.3. Assumption of Liabilities.  Subject to the terms and conditions set forth herein, 

on the Closing Date, City shall assume and pay, perform and discharge all of R-M-S’s liabilities, obligations 

or commitments of any nature whatsoever, regardless of the date of occurrence giving rise to such liabilities, 

obligations or commitments, including but not limited to: (i) R-M-S’s obligations under the Contracts; and 

(ii) the costs of defense and any liability related to any claims, lawsuits or allegations against R-M-S or its 

individual directors (current or former) made after Closing regardless of the date of the occurrence giving 

rise thereto or the nature of such claim (collectively, the “Assumed Liabilities”), which obligation shall 

survive Closing. 

Section. 3.4. Rights of Ownership, Possession and Assumption of Liabilities.  Upon and after 

the Closing Date, City shall own and possess the Assets, including the Property, and shall use the Assets 

and Property for water service to the City’s customers and to MSWSC on a wholesale basis in accordance 

with the terms and conditions of the Wholesale Water Services Agreement.  In accordance with such 

ownership and possession, upon and after the Closing Date, City shall have all of the rights necessary to 

own, operate, control, use, replace, repair and expand the Assets as needed for the provision of retail water 

services to its customers and to MSWSC in accordance the Wholesale Water Services Agreement.   

ARTICLE IV 

REVIEW ITEMS 

Section. 4.1. Review Items.  Following the Effective Date, R-M-S will make available at City’s 

request for reasonable inspection and copying (at City’s expense) by City during normal working hours at 

the Facilities or at the offices of R-M-S or its agents, the following (the “Review Items”): 
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A. Copies of all books, records, operating reports, trade account reports, financial records, 

audits, accounts payable and receivable lists, utility service agreements, plans and 

specifications, deeds, easements, surveys, plats or descriptions, vendor contracts, 

management agreements, maintenance records, purchase or sale contracts, regulatory 

records and correspondence, deeds, easements, licenses, permits, certificates, soil reports, 

inspection reports, and engineering reports (including, without limitation, endangered 

species, environmental, and governmental inspection reports of R-M-S related to the 

ownership or operation of the Assets or relating to or in respect of the physical condition 

or operation of the Assets); and, 

B. Copies of work papers which reflect the revenues, expenses, cash flows, assets, and 

liabilities of the Assets and R-M-S’s most recent budget and forecast related to the Assets; 

and 

C. Copies of any other documents related to the Assets, excluding confidential attorney-client 

work product and privileged attorney-client communications of R-M-S.   

Section. 4.2. Asset Review.  For a period of thirty (30) days beginning on the Effective Date 

(the “Review Period”), City will have the right, during normal business hours and upon reasonable prior 

notice to R-M-S, to conduct any and all reviews, investigations, environmental assessments and/or 

examinations of the Review Items and the Assets, which City determines necessary in City’s sole and 

absolute discretion.  In the event that City substantially disturbs or disrupts, or damages, any of the Assets 

during the Review Period, City will be obligated to restore the Assets, at City’s sole cost and expense, or 

any item related thereto substantially to its prior condition to the extent City’s review, investigation, or 

examination changed same and this obligation will survive any termination of this Agreement.  City’s 

review shall not disrupt or impair the provision of continuous and adequate water service by the Facilities.  

R-M-S may, at R-M-S’s option, accompany City during any such inspections.  Notwithstanding any 

provisions herein or elsewhere to the contrary, City will be entitled to terminate this Agreement on or before 

the expiration of the Review Period upon written notice to R-M-S. 

Section. 4.3. Electronic Provision of Review Items.  R-M-S will use reasonable efforts to 

make the Review Items available to City in electronic format so that the Review Items may be viewed 

remotely.  City agrees that, for any Review Item that R-M-S makes available to City in electronic format, 

R-M-S will have satisfied its obligations under this Section and Section 4.1; provided, however, that R-M-

S will make available to City at the Facilities or offices of R-M-S any hard copies of the Review Items at 

Closing.   

Section. 4.4. Title Commitment.  During the Review Period, City, within its sole discretion 

and at its sole cost and expense, may also procure a commitment for title insurance on any of the Property 

set forth on Exhibit A-2 or any Property subsequently discovered.  R-M-S shall not be required to provide 

an owner’s policy of title insurance for any portions of the Property, but R-M-S shall otherwise cooperate 

with City in the review by City of any title commitment applied for, or obtained by, City.  City will have 

twenty (20) calendar days after receipt of the title commitment with respect to any particular portion of the 

Property to review such title commitment and to deliver to R-M-S written notice by hand delivery or 

overnight delivery, receipt requested, of any objections to the matters set forth in such title commitment.  

Any items to which City does not object within this 20-day period will be deemed to be “Permitted 

Exceptions.”  As to items to which City timely makes objections to in writing to R-M-S (“Title Objections”), 

R-M-S shall have a period of twenty (20) business days during which it may cooperate with City to attempt 

to effectuate the cure of such objections.  At the end of said 20 day period (if no objections are made by 

City) or the twenty (20) business day period (if objections are made by City), City will have the right, as its 

sole and exclusive remedies, solely with respect to Title Objections not cured by R-M-S that could 
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reasonably be expected to have a material adverse effect on the operation of the Assets, to terminate this 

Agreement; all other Title Objections shall be deemed to have been waived by City. 

 

ARTICLE V 

R-M-S DEBT 

Section. 5.1. Payoff of R-M-S Debt by City. As of the Closing Date, the City shall provide 

payment to USDA-RD as necessary to retire the outstanding R-M-S debt associated with the Assets owed 

by R-M-S to the USDA-RD (the “R-M-S Debt”), such that no R-M-S Debt shall remain outstanding after 

Closing, and such that R-M-S shall not pay any costs or expenses associated with such payoff. 

ARTICLE VI 

REPRESENTATIONS AND COVENANTS 

Section. 6.1. City’s Representations and Warranties.  City represents and warrants to R-M-S 

that the following are true, accurate, and complete as of the Effective Date:  (a) each of the persons executing 

this Agreement on behalf of City is duly authorized to do so; (b) City has full right and authority to enter 

into this Agreement and to consummate the transaction described in this Agreement; (c) this Agreement 

constitutes the valid and legally binding obligations of City and is enforceable against City in accordance 

with its terms, subject to applicable law; (d) neither the execution or delivery of this Agreement nor the 

performance of City’s obligations under this Agreement violates, or will violate, any contract or agreement 

to which City is a party or by which City is otherwise bound; and (e) other than as set forth in Exhibit B 

(the “City Required Consents”), there are no consents or approvals needed for City to consummate the 

transactions contemplated by this Agreement. 

Section. 6.2. R-M-S’s Representations and Warranties.  R-M-S represents and warrants to 

City that the following are true, accurate, and complete as of the Effective Date:  (a) each of the persons 

executing this Agreement on behalf of R-M-S is duly authorized to do so; (b) R-M-S has full right and 

authority to enter into this Agreement and to consummate the transaction described in this Agreement; (c) 

this Agreement constitutes the valid and legally binding obligations of R-M-S and is enforceable against 

R-M-S in accordance with its terms, subject to applicable law; and (d) other than as set forth in Exhibit C 

(the “R-M-S Required Consents”) to the knowledge of R-M-S, neither the execution or delivery of this 

Agreement nor the performance of R-M-S’s obligations under this Agreement violates, or will violate, any 

contract or agreement to which R-M-S is a party or by which R-M-S is otherwise bound; and, (e) other than 

the R-M-S Required Consents and together with City Required Consents, (collectively the “Required 

Consents”), to the knowledge of R-M-S there are no consents or approvals needed for R-M-S to transfer 

the Assets to City at Closing as contemplated herein.   

Section. 6.3. Consents and Approvals. 

A. Unless otherwise provided herein, the Parties acknowledge that the Required Consents 

must be obtained as a condition of Closing.  Beginning on the Effective Date, City shall 

use commercially reasonable efforts to obtain all Required Consents, including the R-M-S 

Required Consents, and keep R-M-S informed of the status of same.  R-M-S agrees to 

cooperate with and assist City in obtaining the Required Consents; provided, however, that 

such cooperation and assistance will not require any third-party expenditures or cash 

expenditures by R-M-S.  The Parties acknowledge that certain of the Contracts, including 

certain developer service agreements and water supply contracts, require the consent of 

another party as a condition of R-M-S’s assignment of said agreements and City’s 
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assumption of R-M-S’s rights and obligations under said Contracts.  All third party 

consents require for assignment of the Contracts shall qualify as Required Consents.  

However, if City is unable to secure all consents required for assignment of Contracts, City 

and R-M-S may mutually agree in writing to proceed to Closing without obtaining the 

consent for said agreements and contracts. 

B. The Parties acknowledge that R-M-S has an outstanding loan to USDA-Rural 

Development, and that in order to proceed with the proposed acquisition, this loan must be 

paid off at or prior to Closing.  Such matters shall be Required Consents for purposes of 

this Agreement. 

C. R-M-S Membership Approval.  R-M-S shall conduct a membership meeting or otherwise 

secure member approval prior to the expiration of the Review Period for:  (i) transfer of 

the Assets, debts, contractual rights, obligations of R-M-S to City as contemplated in this 

Agreement; and (ii) dissolution of R-M-S after Closing.  If membership approval is not 

received prior to the expiration of the Review Period, then except as otherwise agreed by 

the Parties, this Agreement shall terminate as of expiration of the Review Period. 

Section. 6.4. R-M-S’s Covenants.  In addition to R-M-S’s and City’s other agreements and 

undertakings hereunder, R-M-S hereby covenants and agrees with City that: 

A. Notices Received.  R-M-S, at its sole cost and expense, will promptly deliver to City copies 

of any written notices or promptly inform City of any other notices received or of which 

R-M-S gains actual knowledge and possession alleging the occurrence of any default or 

alleged default under any of the contracts included in the Assets, or any violation or alleged 

violation of any law, regulation, order, or other requirement of any governmental authority 

having jurisdiction over the Assets, including a proposed compliance order, or any tort 

claims relating to R-M-S’s ownership or operation of the Assets. 

Section. 6.5. City’s Covenants.  In addition to R-M-S’s and City’s other agreements and 

undertakings hereunder, City hereby covenants and agrees with the R-M-S that: 

A. Dissolution.  On or after the Closing Date, City hereby agrees to undertake and fund the 

actions necessary to dissolve the R-M-S and bear all costs associated with the dissolution.  

On and after the Closing Date and until dissolution, City shall bear all costs associated with 

all of the remaining debts, audits, regulatory filings, insurance coverage, administration, 

existence and any other financial obligations of the R-M-S until such time as it is dissolved, 

and shall fund or pay all such costs and expenses on a timely basis.  Without limitation, 

City will fund and pay costs of R-M-S elections, premiums for the insurance required 

hereunder, and all costs and expenses arising from or related to, and defending against, any 

claims against R-M-S and its individual directors.  City acknowledges and agrees that as 

of the Closing Date, R-M-S shall have no funds, assets or access to financing available to 

it. 

B. Operating Expenses.  Except as otherwise agreed by the Parties, R-M-S shall fund all 

reasonable and necessary operating and administrative costs and expenses incurred by R-

M-S prior to Closing.  
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Section. 6.6. Closing Updates. 

A. At Closing, R-M-S will provide to City, the R-M-S Closing Certificate (so called herein) 

which will certify, represent, and warrant to City, as of the date of Closing, that each of the 

representations and warranties contained in Section 6.2 are and continue to be true and 

correct on the date of Closing, provided, should an event occurring during the pendency of 

this Agreement make any of such representations and warranties not correct on the date of 

Closing, such noncompliance will be indicated and described on the R-M-S Closing 

Certificate. The obligation of City to close this transaction is expressly conditioned upon 

the representations and warranties contained in Section 6.2 hereof being true and correct 

on the date of Closing. 

B. At Closing, City will provide to R-M-S a City Closing Certificate (so called herein) which 

will certify, represent and warrant to R-M-S, as of the date of Closing, that each of the 

representations and warranties contained in Section 6.1 are and continue to be true and 

correct on the date of Closing, provided, should an event occurring during the pendency of 

this Agreement make any of such representations and warranties not correct on the date of 

Closing, such noncompliance will be indicated and described on City Closing Certificate.  

The obligation of R-M-S to close this transaction is expressly conditioned upon the 

representations and warranties contained on Section 6.1 being true and correct on the date 

of Closing. 

ARTICLE VII 

CASUALTY PRIOR TO CLOSING 

Section. 7.1. Casualty.  In the event the Assets or any part thereof should be damaged by any 

casualty prior to Closing, R-M-S will provide to City, at Closing or any date of receipt of said funds after 

Closing, any funds actually received by R-M-S from its third-party insurer as insurance proceeds relating 

to such casualty (the “Insurance Proceeds”) for repair or replacement of the damaged property, and the sale 

will be closed without the R-M-S repairing any such damage if repair or replacement is not necessary for 

continued operation of the Assets pending Closing.  If repair or replacement is necessary for the provision 

of continuous and adequate service by R-M-S pending Closing, or if required to meet regulatory 

requirements, R-M-S will repair or replace any damaged property necessary for continued operation of the 

Assets.  R-M-S will apply insurance proceeds received, if any, in replacement of the damaged property to 

such repair or replacement. 

 

ARTICLE VIII 

CLOSING 

Section. 8.1. Time and Place of Closing.  Subject to the deadlines set forth in Section 8.2 

below, the closing of the transaction contemplated by this Agreement (the “Closing”) shall take place on 

the later of (i) not longer than 90 days after all Required Consents are obtained; or (ii) such other date as 

may be agreed between the Parties or as provided in Section 8.2 below (such date, the “Closing Date”).  

The Closing will be held at 10:00 a.m., local time on the Closing Date, at the offices of City or at such other 

time and place as may be agreed between Parties.  All matters to take place at the Closing will take place 

simultaneously, and no delivery will be considered to have been made until all such proceedings have been 

completed. 
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Section. 8.2. Conditions to Closing.  Notwithstanding anything in this Agreement to the 

contrary, it is specifically agreed that neither R-M-S nor City will be under any obligation to close the 

transaction(s), or any portion thereof, contemplated by this Agreement, until: 

A. the R-M-S Debt has been paid off by City as of Closing; 

B. all required notices or governmental approvals, if any, including, without limitation, any 

notification to, consent by, or approval from PUC, have been given or obtained; 

C. the closing deliveries set forth in Section 8.3 and Section 8.5 have been delivered by the 

applicable Party;  

D. all Required Consents have been obtained by City, as applicable; and 

E. MSWSC shall have transferred to the City 48.6192 acre-feet of the 71.9243 acre-feet of 

permitted production under STGCD Permit No. HUPP-2010-012A, recorded in the 

Official Public Records of McLennan County, Texas as Document No. 2010039655 such 

that Riesel shall own all groundwater rights associated with the Well Site Property. 

If any or all of these conditions have not occurred within ninety (90) days from the Effective Date, 

then the Closing Date may be extended by mutual written agreement of the Parties.  If the Parties do not 

mutually agree in writing to such extension and Closing does not occur within such period, then this 

Agreement shall automatically terminate upon the elapse of such period. 

Section. 8.3. R-M-S Deliveries.  At the Closing, R-M-S will deliver or cause to be delivered to 

City, at R-M-S’s sole cost and expense, each of the following items: 

A. A duly executed and acknowledged Deed and Assignment of Easements, in substantially 

the form attached hereto as Exhibit D (the “Deed”). 

B. A Bill of Sale and Assignment, in substantially the form attached hereto as Exhibit E 

(“Assignment”), duly executed by the R-M-S. 

C. The R-M-S Closing Certificate duly executed and acknowledged by R-M-S. 

D. Copies of documents evidencing that R-M-S has obtained all the R-M-S Required 

Consents. 

E. Any other additional documents and instruments as in the mutual opinion of City’s counsel 

and R-M-S’s counsel are reasonably necessary to the proper consummation of this 

transaction. 

F. All combinations and/or keys to all locks related to the Assets. 

G. To the extent reasonably available, the originals of all matters agreed to be transferred to 

City at Closing, unless otherwise noted, pursuant to Section 4.1. 

Section. 8.4. R-M-S’s Disclaimer of Warranty.  NOTWITHSTANDING ANYTHING IN 

THIS AGREEMENT TO THE CONTRARY, CITY ACKNOWLEDGES AND AGREES THAT UPON 

THE CLOSING, IT IS ACCEPTING THE ASSETS IN THEIR “AS-IS, WHERE-IS” CONDITION 

“WITH ALL FAULTS” AND DEFECTS AS OF THE CLOSING AND SPECIFICALLY AND 
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EXPRESSLY WITHOUT ANY WARRANTIES, REPRESENTATIONS, OR GUARANTEES, EITHER 

EXPRESS OR IMPLIED, AS TO THEIR LOCATION, CONDITION, FITNESS FOR ANY 

PARTICULAR PURPOSE, MERCHANTABILITY, OR ANY OTHER WARRANTY OF ANY KIND, 

NATURE, OR TYPE WHATSOEVER FROM OR ON BEHALF OF R-M-S OTHER THAN THIRD-

PARTY WARRANTIES RELATED TO THE SYSTEM TO THE EXTENT SAME ARE ASSIGNABLE.  

Any instruments of transfer for the Assets and the debt will reference this agreement.  

Section. 8.5. City Delivery.  At the Closing, City will deliver to R-M-S the following items:  

A. The Closing Certificate. 

B. Evidence satisfactory to R-M-S that City has paid the R-M-S Debt and any costs and 

expenses associated with the assumption or repayment of the R-M-S Debt. 

C. Such evidence or documents as may reasonably be required by R-M-S evidencing the 

authority of the person or persons who are executing the various documents on behalf of 

City in connection with the sale of the Assets. 

D. Copies of documents evidencing that City has obtained all Required Consents. 

E. Evidence that each agreement to which R-M-S is a party will either terminate or assign to 

City the rights and obligations of the underlying agreement and such termination or 

assignment will release and fully discharge R-M-S from any obligations under or related 

to the underlying agreement. 

F. Any other additional documents or instruments as in the mutual opinion of City’s counsel 

and R-M-S’s counsel are reasonably necessary to the proper consummation of this 

transaction. 

Section. 8.6. Title and Possession.  Title and possession of the Assets will be delivered to City 

by R-M-S at the Closing. 

Section. 8.7. Costs and Expenses.  Unless otherwise set forth herein, all costs and expenses in 

connection with the transaction contemplated by this Agreement will be borne by City, including but not 

limited to costs of assuming or paying R-M-S Debt.   

ARTICLE IX 

TERMINATION & REMEDIES 

Section. 9.1. Term.  This Agreement shall remain in full force and effect until final dissolution 

of R-M-S, except as otherwise provided in Section 9.2 below.   

Section. 9.2. Termination Prior to Closing.  Notwithstanding anything in this Agreement to 

the contrary, this Agreement may not be terminated prior to Closing except as follows: 

A. by mutual consent in writing of City and the R-M-S; 

B. by City, if R-M-S breaches in any material respect any of the representations, warranties, 

covenants or other agreements of R-M-S contained in this Agreement, which breach has 

not been waived in writing or cannot be or has not been cured within fifteen (15) days after 

the giving of written notice by City to R-M-S specifying such breach; 
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C. by R-M-S, if City breaches in any material respect any of the representations or warranties, 

covenants or other agreements of City contained in this Agreement, which breach has not 

been waived in writing or cannot be or has not been cured within fifteen (15) days after the 

giving of written notice by R-M-S to City specifying such breach; 

D. by either R-M-S or City, if satisfaction of any of the conditions in Section 8.2 is or becomes 

impossible and the other Party has not waived such condition in writing; provided, that in 

each case the failure to satisfy the applicable condition or conditions has occurred by reason 

other than (i) through the failure of terminating Party to comply with its obligations under 

this Agreement or (ii) the terminating Party’s failure to provide its closing deliveries on the 

Closing Date as a result of the terminating Party not being ready, willing and able to close 

the transaction contemplated in this Agreement on the Closing Date;  

E. automatically if the Closing has not occurred by ninety (90) days after the Effective Date, 

unless the Parties mutually agree in writing to extend the Closing Date; and 

F. by City pursuant to Section 4.2 and Section 4.4. 

Section. 9.3. Effect of Termination.  In the event that this Agreement is terminated pursuant to 

Section 9.1, all further obligations of the Parties under this Agreement shall terminate without further 

liability of any party to another. 

ARTICLE X 

GENERAL PROVISIONS 

Section. 10.1. Notices.  All notices and other communications hereunder will be in writing and 

will be delivered by one of the following means:  hand delivery; expedited courier delivery; mailed by 

registered or certified mail, return receipt requested, postage prepaid; or, electronic mail, provided, that a 

duplicate of the same notice or communication is also mailed by first-class mail on the same date of the 

electronic mail.  All notices and communications hereunder will be addressed as follows, and will be 

effective upon actual delivery if delivered by hand or by expedited courier delivery or, if mailed, three (3) 

business days after deposit in the United States mail: 

If to R-M-S, to: 

 

104 N. Hwy 6 

Riesel, Texas 76682  

If to City, to:  

 

104 N. Hwy 6 

Riesel, Texas 76682  

Any party may change its address for receiving notice by giving notice of a new address in the 

manner herein; provided, however, if mailed, notice of such new address will be effective only upon actual 

receipt by the other parties. 

Section. 10.2. Headings and Defined Terms.  Descriptive headings are for convenience only 

and will not control or affect the meaning or construction of any provision of this Agreement. 
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Section. 10.3. Assignment.  Assignment of this Agreement by the Parties is prohibited without 

the prior written consent of the other party.  This Agreement will be binding upon and inure to the benefit 

of the Parties and their successors and assigns. 

Section. 10.4. Governing Law and Forum.  This Agreement will be construed and interpreted 

in accordance with the law of the State of Texas and the obligations of the Parties hereto are and will be 

performable in McLennan County.  By executing this Agreement, each party hereto expressly (a) consents 

and submits to personal jurisdiction and venue consistent with the previous sentence, (b) waives, to the 

fullest extent permitted by law, all claims and defenses that such jurisdiction and venue are not proper or 

convenient, and (c) consents to the service of process in any manner authorized by Texas law. 

Section. 10.5. No Oral Modification.  This Agreement may not be modified or amended, except 

by an agreement in writing signed by all of the Parties to this Agreement. 

Section. 10.6. No Oral Waiver.  The parties may waive any of the conditions contained herein 

or any of the obligations of the other party hereunder, but any such waiver will be effective only if in writing 

and signed by the party waiving such conditions or obligations.  No waiver or waivers of any breach or 

default (or any breaches or defaults) of any term, covenant, condition or liability under this contract, or of 

performance by the other parties of any duty or obligation under this contract, will be deemed or construed 

to be a waiver of subsequent breaches or defaults of any kind, under any circumstances. 

Section. 10.7. Time of Essence.  Time is of the essence of this Agreement. 

Section. 10.8. Entire Agreement.  This Agreement, including the Exhibits hereto, constitutes the 

entire agreement among the Parties pertaining to the subject matter hereof and supersedes all prior and 

contemporaneous agreements and understandings of the Parties in connection therewith.  No representation, 

warranty, covenant, agreement, or condition not expressed in this Agreement will be binding upon the 

Parties hereto or will affect or be effective to interpret, change, or restrict the provisions of this Agreement 

except by an amended agreement in writing signed by the Parties. 

Section. 10.9. Partial Invalidity.  If any clause or provision of this Agreement is or should ever 

be held to be illegal, invalid, or unenforceable under any present or future law applicable to the terms hereof, 

then and in that event, it is the intention of the Parties hereto that the remainder of this Agreement will not 

be affected thereby, and that in lieu of each such clause or provision of this Agreement that is illegal, invalid, 

or unenforceable, there be added as part of this Agreement a clause or provision as similar in terms to such 

illegal, invalid, or unenforceable clause or provision as may be possible and be legal, valid, and enforceable 

such that the intention of the Parties is effected as closely as is possible. 

Section. 10.10. Counterpart Execution.  This Agreement may be executed in two (2) or more 

counterparts, each of which shall be deemed an original, but all of which shall constitute but one agreement.  

Delivery of a signature to this Agreement by facsimile transmission or electronic mail in “portable 

document format” shall have the same effect as physical delivery of the paper document bearing the original 

signature. 

Section. 10.11. Holidays.  In the event that the date upon which any duties or obligations 

hereunder to be performed will occur upon a Saturday, Sunday or legal holiday, then, in such event, the due 

date for performance of any duty or obligation will thereupon be automatically extended to the next 

succeeding business day. 
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Section. 10.12. Exhibits.  The following Exhibits are attached hereto: 

Exhibit A-1 Contracts and Agreements 

Exhibit A-2 Property 

Exhibit A-3 Other Assets 

Exhibit B City Required Consents 

Exhibit C R-M-S Required Consents 

Exhibit D Deed and Assignment of Easements 

Exhibit E Bill of Sale and Assignment 

Section. 10.13. Third Party Beneficiaries.  Nothing in this Agreement, express or implied, is 

intended to confer upon any person, other than the Parties hereto and their successors and assigns, any 

benefits, rights or remedies under or by reason of this Agreement.  
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IN WITNESS WHEREOF, each party hereto has signed this Agreement or caused this Agreement 

to be signed in its corporate name by its officer thereunto duly authorized, all as of the date first above 

written. 

R-M-S WATER SUPPLY CORORATION 

 

By: ___________________________________  

Name:_________________________________  

Title: _________________________________  

 

       

Secretary/Treasurer 

 

 

 

ACKNOWLEDGEMENT 

STATE OF TEXAS   § 

     § 

COUNTY OF MCLENNAN  § 

 

This instrument was acknowledged before me on this ____ day of ____________, _____, by ___________, 

_______________ of R-M-S Water Supply Corporation, a Texas nonprofit water supply corporation, on 

behalf of said corporation. 

 

_________________________________ 

Notary Public, State of Texas 

 

 

 

  

33



 

16 
 

CITY OF RIESEL 

 

By: ___________________________________  

Name:_________________________________  

Title: _________________________________  

 

 

 

 

ACKNOWLEDGEMENT 

STATE OF TEXAS   § 

     § 

COUNTY OF MCLENNAN  § 

This instrument was acknowledged before me on this ____ day of ____________, ______, by 

___________, _________________ of the City of Riesel, a Texas general law municipality, on behalf of 

said municipality. 

 

_________________________________ 

Notary Public, State of Texas 
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Exhibit A-1 

Description of Contracts and Permits 

 

STGCD Permit No. HUPP-2010-019 recorded in the Official Public Records of McLennan County, Texas 

at Clerk’s File No. 2010039661. 
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Exhibit A-2 

Description of Property 

 

 

1. Well Site Property.  The land on which the current R-M-S well is located and all improvements 

thereon, including the groundwater well.  Vesting Deed:  Roy W. Setzer, Jr. and wife Leona Fay Setzer as 

Grantors to R-M-S Water Supply Corporation as Grantee dated February 26, 1992 and recorded at Volume 

1741, Page 844 of the McLennan County Deed Records, and further described as: 

BEING 1.000 acre of land, more or less, situated in McLennan County, Texas, and being 

a part of the I Galindo Survey, Abstract No. 17 in McLennan County, Texas, and being a 

portion of that certain "Second Tract" described in the deed to Roy W Setzer, Jr. et ux 

recorded in Vol. 991 page 193, McLennan County Deed Records, and said 1.000 acre tract 

being more particularly described as follows: 

 

BEGINNING at a 3/4 inch metal pipe set in the North line of said Setzer tract, as currently 

evidenced by a fence, and said pipe being in the South margin of that certain county road 

number 221, and locally referred to as Mount Moriah Road; (to be called such in these field 

notes). 

 

From said pipe, the west line of said Setzer Second tract bears S 62 deg 30' 00" W 957.20 

feet; 

 

THENCE N 62 deg 30' 00" E along the South line of said road, and along said Setzer's 

North fence, 208.71 feet to a 3/4 inch metal pipe set for Northeast corner of this tract; 

 

THENCE S 24 deg 12' 30" E severing said Setzer tract, 209.05 feet to a 3/4 inch metal pipe 

set for Southeast corner of this tract; 

 

THENCE S 62 deg 30' 00" W 208.71 feet to a 3/4 inch metal pipe set for Southwest corner 

of this tract; 

 

THENCE N 24 deg 12' 30" W 209.05 feet to the point of beginning, and containing as 

previously mentioned, 1 acres, more or less. 

 

together with all and singular the rights and appurtenances in any way belonging to R-M-S Water 

Supply Company and including the well and all improvements located thereon (hereinafter “Well 

Site Property”). 

2. Easements and Other Interests.  The following easements and deeded land shown in the Official 

Public Records of McLennan County, Texas as owned or held by R-M-S Water Supply Corporation: 

 

 Grantor      Filing Information 

 

 Mount Moriah Missionary Baptist Church Volume 1755, page 120 

 Leona F. Setzer     Volume 1754, page 705 

 Ciprano Avila     Volume 1754, page 693 

 Peggy H. Evans     Volume 1754, page 699 

 Bertha Bohne     Volume 1754, page 694 

 F.D. Glass     Volume 1754, page 697 

 Lee Courtade     Volume 1754, page 696 

 RMS Water Supply Corporation   Volume 1747, page 587 
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 Leona F. Setzer     Volume 1741, page 844 

 Cleo J. Steinke     Volume 1706, page 77 

 Cleo J. Steinke     Volume 1700, page 417 

 Edwin B. Abel     Volume 1700, page 35 

 Rosella S. Daniel    Volume 1700, page 37 

 RMS Water Supply Corporation   Volume 1694, page 69 

 Cleo J. Steinke     Volume 1694, page 70 

 

3. Rights to Return of Property Interests.  Any rights of the return of property interests transferred to 

the State of Texas by the Quit Claim Deed recorded at Clerk’s File No. 2001022621 in the Official Public 

Records of McLennan County, Texas should such interest or interests be abandoned by the State of Texas. 

 

4. All Recorded Interests in Real Property.  Whether or not identified above, all ownership or rights 

to property interests shown of record in the real property records of the McLennan County Clerk. 

 

5. All Unrecorded Interests in Real Property.  All prescriptive easements, implied 

easements/dedications, property interests acquired by adverse possession, and property interests acquired 

but yet to be recorded instruments. 

 

6. Sanitary Control Easement.  The Sanitary Control Easement recorded at Volume 1747, Page 587 

of the Deed Records of McLennan County, Texas. 
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Exhibit A-3 

Other Assets 

 

All cash and investments of R-M-S held at Closing. 
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Exhibit B 

City Required Consents 

 

None  
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Exhibit “C” 

R-M-S Required Consents 

 

1. Member Approval for the Transfer of the Assets of R-M-S and Dissolution of R-M-S 

 

2. Consent of USDA-RD to the assumption and payoff of the USDA-RD Debt by the City 

 

3. Consent of STGCD to transfer of Permit No. HUPP-2010-019 recorded in the Official Public 

Records of McLennan County, Texas at Clerk’s File No. 2010039661 from R-M-S to City 

 

4. Consent of STGCD to transfer by MSWSC to the City of 48.6192 acre-feet of the 71.9243 acre-

feet of permitted production under STGCD Permit No. HUPP-2010-012A, recorded in the 

Official Public Records of McLennan County, Texas as Document No. 2010039655. 
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Exhibit “D” 

Form of Deed and Assignment of Easements 
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NOTICE OF CONFIDENTIALITY RIGHTS:  IF YOU ARE A NATURAL PERSON, YOU 

MAY REMOVE OR STRIKE ANY OF THE FOLLOWING INFORMATION FROM THIS 

INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE PUBLIC RECORDS:  

YOUR SOCIAL SECURITY NUMBER OR YOUR DRIVER’S LICENSE NUMBER. 

SPECIAL WARRANTY DEED AND ASSIGNMENT OF EASEMENTS 

THE STATE OF TEXAS § 

§ 

COUNTY OF MCLENNAN § 

KNOW ALL MEN BY THESE PRESENTS:  That R-M-S Water Supply Corporation, a 

nonprofit water supply corporation under Chapter 67 of the Texas Water Code and Chapter 22 of the 

Business Organizations Code (“Grantor”), for the consideration hereinafter stated paid and secured to be 

paid by City of Riesel, whose address is 104 N. Hwy 6, Riesel, Texas  76682 (“Grantee”), in the manner 

hereinafter stated, has GRANTED, SOLD AND CONVEYED and, by these presents, does GRANT, SELL 

AND CONVEY unto Grantee the following described real property in McLennan County, Texas, together 

with all improvements thereon, to wit (collectively, the “Property”): 

1. That certain real property more particularly described in Exhibit 

1; and 

2. Those Easements more particularly described on Exhibit 2.  

TO HAVE AND TO HOLD the Property, together with all and singular the rights and 

appurtenances thereto in anywise belonging, unto Grantee, Grantee’s heirs and assigns, forever; and 

Grantor does hereby bind Grantor, and Grantor’s successors and assigns, to WARRANT AND FOREVER 

DEFEND all and singular the Property unto Grantee, and Grantee’s heirs and assigns, against every person 

whosoever lawfully claiming or to claim the same or any part thereof, by, through or under Grantor, but not 

otherwise. 

The consideration for this conveyance, receipt of which is acknowledged by Grantor, is $10.00 and 

other valuable consideration  paid to Grantor for which no lien either express or implied is retained. 

This conveyance is made subject to all matters of record in McLennan County, Texas affecting the 

Property, and all matters that would be shown on a current and accurate survey of the Property. 

Grantor represents and warrants to Grantee that the Grantor has the requisite power and authority 

to enter into, execute and deliver this deed and consummate the transactions contemplated hereby.  Except 

for the special warranty of title contained herein and the immediately preceding sentence, (a) Grantor hereby 

disclaims any warranty, representation, covenant, agreement, or guaranty, oral or written, express or 

implied or by operation of law, with respect to any matter affecting the Property, and Grantor shall have no 

liability to Grantee, and Grantee releases Grantor from any liability (including but not limited to, contractual 

and/or statutory actions for contribution or indemnity) for, concerning or regarding (i) the nature and 

condition of the Property, including, but not limited to, the suitability therefor for any activity or use; (ii) 

any improvements or substances located thereon; or (iii) the compliance of the Property with any laws, 

rules, ordinances or regulation of any government or other body; and (b) BY ITS ACCEPTANCE OF THIS 

DEED AND IN CONSIDERATION OF THE CONVEYANCE BY GRANTOR HEREIN, GRANTEE 

ACKNOWLEDGES AND AGREES THAT GRANTOR HAS NOT MADE, DOES NOT MAKE, AND 

EXPRESSLY DISCLAIMS, ANY WARRANTIES, REPRESENTATIONS, COVENANTS OR 
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GUARANTIES, EXPRESS OR IMPLIED, OR ARISING BY OPERATION OF LAW, AS THE 

MERCHANTIBILITY , HABITABILITY, QUALITY OR ENVIRONMENTAL CONDITION OF THE 

PROPERTY OR ITS SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OR USE.  

GRANTEE HEREBY ACCEPTS THE PROPERTY IN ITS PRESENT CONDITON ON AN “AS-IS” , 

“WHERE IS” AND “WITH ALL FAULTS” BASIS. 

 

 

 

AFTER RECORDING, 

PLEASE RETURN TO: 

 

Michael Dixon 

Haley Olson 

100 N. Ritchie Road, Suite 200 

Waco, Texas 76712 

 

 

 

 

 

 

 

 

[SIGNATURES TO FOLLOW]  
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Executed to be effective the ___ day of  _____________________, 2020. 

GRANTOR: 

 

R-M-S WATER SUPPLY CORPORATION 

 
 

By:  

Name:   

Title:    

 

 

 

ACKNOWLEDGEMENT 

 

 

THE STATE OF      § 

COUNTY OF ___________________   § 

This instrument was acknowledged before me on the ______ day of _____________________, 

_____________ by _________________________, as _______________________ of R-M-S Water 

Supply Corporation, a nonprofit water supply corporation, on behalf of said corporation. 

  

Notary Public Signature 

(SEAL)
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Exhibit 1 

Description of Property 

 

 

That certain 1-acre tract of land in McLennan Property being the same tract of land conveyed by 

Roy W. Setzer, Jr. and wife Leona Fay Setzer as Grantors to R-M-S Water Supply Corporation as 

Grantee dated February 26, 1992 and recorded at Volume 1741, Page 844 of the McLennan County 

Deed Records, and further described as: 

BEING 1.000 acre of land, more or less, situated in McLennan County, Texas, and 

being a part of the I Galindo Survey, Abstract No. 17 in McLennan County, Texas, 

and being a portion of that certain "Second Tract" described in the deed to Roy W 

Setzer, Jr. et ux recorded in Vol. 991 page 193, McLennan County Deed Records, 

and said 1.000 acre tract being more particularly described as follows: 

 

BEGINNING at a 3/4 inch metal pipe set in the North line of said Setzer tract, as 

currently evidenced by a fence, and said pipe being in the South margin of that 

certain county road number 221, and locally referred to as Mount Moriah Road; 

(to be called such in these field notes). 

 

From said pipe, the west line of said Setzer Second tract bears S 62 deg 30' 00" W 

957.20 feet; 

 

THENCE N 62 deg 30' 00" E along the South line of said road, and along said 

Setzer's North fence, 208.71 feet to a 3/4 inch metal pipe set for Northeast corner 

of this tract; 

 

THENCE S 24 deg 12' 30" E severing said Setzer tract, 209.05 feet to a 3/4 inch 

metal pipe set for Southeast corner of this tract; 

 

THENCE S 62 deg 30' 00" W 208.71 feet to a 3/4 inch metal pipe set for Southwest 

corner of this tract; 

 

THENCE N 24 deg 12' 30" W 209.05 feet to the point of beginning, and containing 

as previously mentioned, 1 acre, more or less. 
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Exhibit 2  

Easements 

 

 

 

1. The following easements and deeded land shown in the Official Public Records of 

McLennan County, Texas: 

 

 Grantor      Filing Information 

 

 Mount Moriah Missionary Baptist Church Volume 1755, page 120 

 Leona F. Setzer     Volume 1754, page 705 

 Ciprano Avila     Volume 1754, page 693 

 Peggy H. Evans     Volume 1754, page 699 

 Bertha Bohne     Volume 1754, page 694 

 F.D. Glass     Volume 1754, page 697 

 Lee Courtade     Volume 1754, page 696 

 RMS Water Supply Corporation   Volume 1747, page 587 

 Leona F. Setzer     Volume 1741, page 844 

 Cleo J. Steinke     Volume 1706, page 77 

 Cleo J. Steinke     Volume 1700, page 417 

 Edwin B. Abel     Volume 1700, page 35 

 Rosella S. Daniel    Volume 1700, page 37 

 RMS Water Supply Corporation   Volume 1694, page 69 

 Cleo J. Steinke     Volume 1694, page 70 

 

2. Rights to Return of Property Interests.  Any rights of the return of property interests 

transferred to the State of Texas by the Quit Claim Deed recorded at Clerk’s File No. 2001022621 

in the Official Public Records of McLennan County, Texas should such interest or interests be 

abandoned by the State of Texas. 

 

3. All Recorded Interests in Real Property.  Whether or not identified above, all ownership or 

rights to property interests shown of record in the real property records of the McLennan County 

Clerk. 

 

4. All Unrecorded Interests in Real Property.  All prescriptive easements, implied 

easements/dedications, property interests acquired by adverse possession, and property interests 

acquired but yet to be recorded instruments. 

 

5. Sanitary Control Easement.  The Sanitary Control Easement recorded at Volume 1747, 

Page 587 of the Deed Records of McLennan County, Texas. 
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Exhibit “E” 

Form of Bill of Sale and Assignment 
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BILL OF SALE AND ASSIGNMENT 

 

 

Date:  ______________, __________ 

 

Grantor: R-M-S WATER SUPPLY CORPORATION, a nonprofit water supply corporation 

 

Grantor's Mailing Address: 

104 N. Hwy 6 

Riesel, Texas 76682  

 

Grantee: CITY OF RIESEL, a Texas municipality  

 

Grantee's Mailing Address: 

 

104 N. Hwy 6 

Riesel, Texas 76682 

 

Consideration: Ten Dollars ($10.00) and other good and valuable consideration in hand 

paid by Grantee. 

 

Facilities:  See Exhibit “A” attached hereto. 

Intangible Assets: See Exhibit “B” attached hereto. 

 

Grantor, for the consideration herein expressed, has GRANTED, SOLD, ASSIGNED, 

TRANSFERRED AND SET OVER, and by these presents does hereby GRANT, SELL, ASSIGN, 

TRANSFER AND SET OVER unto Grantee, its successors and assigns, all of Assignor’s now 

existing and hereafter arising right, title, interest in, to and under the following: 

 

a) The Facilities as described on Exhibit “1”; and 

 

b) The Intangible Assets described on Exhibit “2” 

 

Representations and Warranties: 

 

1. Grantor agrees to hereafter cooperate with Grantee and execute such other specific 

documents as may be necessary or appropriate to accomplish the transfers 

contemplated in the Agreement and this document.   

 

2. GRANTOR HAS NOT MADE, DOES NOT MAKE, AND EXPRESSLY 

DISCLAIMS, ANY WARRANTIES, REPRESENTATIONS, COVENANTS OR 

GUARANTIES, EXPRESS OR IMPLIED, OR ARISING BY OPERATION OF 

LAW, AS THE MERCHANTIBILITY, HABITABILITY, QUALITY OR 

ENVIRONMENTAL CONDITION OF THE FACILITIES OR THEIR 

SUITABILITY OR FITNESS FOR ANY PARTICULAR PURPOSE OR USE.  

GRANTEE HEREBY ACCEPTS THE PROPERTY IN ITS PRESENT CONDITON 

ON AN “AS-IS”, “WHERE IS” AND “WITH ALL FAULTS” BASIS. 
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Executed effective ____________, ________________. 

 

 

GRANTOR: 

 

R-M-S WATER SUPPLY CORPORATION, a 

Texas nonprofit water supply corporation 

 

 

By:       

Name:       

Title:       

 

 

 

 

GRANTEE: 

 

CITY OF RIESEL, a Texas municipality 

 

 

 

By:       

Name:       

Title:       
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Bill of Sale and Assignment  
 

EXHIBIT 1 

 

Description of Facilities 

 

1. All water production, treatment, transmission lines, facilities, equipment and 

appurtenances owned by Grantor, together with all improvements, structures, storage 

facilities, service pumps, air compressors, electrical equipment, machines, and other 

equipment owned by Grantor. 

2. All equipment and personal property owned by Grantor. 

The Facilities shall include, but shall not be limited to, the Facilities depicted on the 

attached drawing. 
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EXHIBIT 2 

 

Description of Intangible Assets 

 

1. All books, records, construction records, contract rights, bonds, bid documents, financial records, 

plans and specifications, surveys, records, performance bonds, payment bonds, maintenance 

records, regulatory records and correspondence, permits, certificates, soil reports, inspection 

reports, engineering reports and other property and rights of any kind related to the Facilities (as 

defined in Exhibit “1” to this Bill of Sale and Assignment);  

2. All governmental licenses, approvals, authorizations, permits and similar approvals to the extent 

they relate to the Facilities;  

3. All third-party plans, studies, drawings, specifications, surveys, renderings and other technical 

descriptions to the extent (but only to the extent) they relate to the Facilities; 

4. All contracts for the design and construction of the Facilities;  

5. Any and all guaranties, indemnities, and warranties of any contractors, subcontractors, vendors, 

service contractors and suppliers involved in the construction, development, engineering and 

surveying associated with the Facilities, including without limitation, all rights and claims with 

respect thereto relating to quality, defects, and similar matters relating to the Facilities; 

6. All service and management contracts relating to the Facilities;  

7. All claims, causes of action, bonds, and similar rights to the extent (but only to the extent) they 

relate to the Facilities; and 

8. Any other documents and instruments pertaining to the Facilities and any and all other ownership 

and use rights (intangible or otherwise) relating to the Facilities, and all rights, titles and interests 

appurtenant in any way to any of the foregoing. 
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   RESOLUTION NO. 2021-5-11B 

 

RESOLUTION OF THE CITY OF RIESEL, TEXAS APPROVING AND 

PROVIDING FOR THE EXECUTION OF THE ASSIGNMENT, TRANSFER 

AND CONVEYANCE OF GROUNDWATER RIGHTS AND GROUNDWATER 

PRODUCTION RIGHTS WITH MS WATER SUPPLY COPORATION, AND 

ACCEPTING ASSIGNMENT OF 48.6192 ACRE FEET OF PERMITTED 

GROUNDWATER 

 

WHEREAS, R-M-S Water Supply Corporation (“R-M-S”) owns certain groundwater 

production, pumping and transmission facilities, groundwater production permits and other assets 

that it utilizes for the provision of wholesale water services to City and MSWSC. The R-M-S 

groundwater well is located on one (1) acre of land situated in McLennan County, Texas which 

land is described in a Warranty Deed dated February 26, 1992 conveying said one (1) acre to R-

M-S, which Warranty Deed is recorded at Volume 1741, Page 844 of the Deed Records of 

McLennan County, Texas (hereinafter “Property”); 

WHEREAS, the City and MSWSC are the sole members of R-M-S; 

WHEREAS, the City and MSWSC are entering into one or more separate agreements 

setting forth the terms and conditions pursuant to which the City shall fund, construct, own and 

operate new groundwater supply production and transmission facilities for the provision of 

additional potable water supplies for the City, which water would be furnished to the City’s retail 

customers and to MSWSC on a wholesale basis; 

WHEREAS, Section 67.010 of the Texas Water Code authorizes water supply 

corporations to enter into contracts for the conveyance of water supply facilities and assets; 

WHEREAS, the parties intend for there to be a transfer of all assets of R-M-S to the City 

and a transfer of all groundwater and groundwater production rights related to the R-M-S Well and 

Property to the City so that the City may furnish potable water service to MSWSC and to the City’s 

retail customers utilizing both the former assets of R-M-S and the new groundwater production 

and transmission facilities to be constructed by the City;  

WHEREAS, the City is paying off the USDA indebtedness incurred for the R-M-S Well, 

including MSWSC’s share; and 

WHEREAS, this requires that certain groundwater rights and permitted groundwater 

production of MSWSC related to the R-M-S Well and Property be transferred to the City. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 

RIESEL, TEXAS that: 

1. The Assignment, Transfer and Conveyance of Groundwater Rights and 

Groundwater Production Rights is APPROVED; 
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2. The Mayor or Mayor ProTem is authorized to execute the Assignment, Transfer 

and Conveyance of Groundwater Rights and Groundwater Production Rights and bind the City 

thereby; 

3. The City accepts the assignment of 48.6192-acre feet of permitted groundwater 

from MS Water Supply Corporation; 

4. The Mayor or Mayor ProTem is authorized to execute any instruments required by 

the Southern Trinity Groundwater Conservation District to approve the transfer. 

PASSED this ____ day of ____________, 2021. 

 

      ____________________________________ 

      Printed Name: ________________________ 

      Title: ______________________________ 

      Date: ______________________________ 

Attest: 

 

_____________________________ 

City Secretary 
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RESOLUTION #2021-5-11B 

ASSIGNMENT, TRANSFER AND CONVEYANCE OF 

 GROUNDWATER RIGHTS AND GROUNDWATER PRODUCTION RIGHTS 

This Agreement is by and between MS Water Supply Corporation, a nonprofit water 

supply corporation operating under Chapter 67 of the Texas Water Code and Chapter 22 of the 

Business Organizations Code (“MSWSC”) and the City of Riesel, a Texas general law 

municipality (“City”) and is made and entered into effective as of the last date of execution below. 

RECITALS 

WHEREAS, R-M-S Water Supply Corporation (“R-M-S”) owns certain groundwater 

production, pumping and transmission facilities, groundwater production permits and other assets 

that it utilizes for the provision of wholesale water services to City and MSWSC. The R-M-S 

groundwater well is located on one (1) acre of land situated in McLennan County, Texas which 

land is described in a Warranty Deed dated February 26, 1992 conveying said one (1) acre to R-

M-S, which Warranty Deed is recorded at Volume 1741, Page 844 of the Deed Records of 

McLennan County, Texas (hereinafter “Property”); 

WHEREAS, the City and MSWSC are the sole members of R-M-S; 

WHEREAS, the City and MSWSC are entering into one or more separate agreements 

setting forth the terms and conditions pursuant to which the City shall fund, construct, own and 

operate new groundwater supply production and transmission facilities for the provision of 

additional potable water supplies for the City, which water would be furnished to the City’s retail 

customers and to MSWSC on a wholesale basis; 

WHEREAS, Section 67.010 of the Texas Water Code authorizes water supply 

corporations to enter into contracts for the conveyance of water supply facilities and assets; 

WHEREAS, the parties intend for there to be a transfer of all assets of R-M-S to the City 

and a transfer of all groundwater and groundwater production rights related to the R-M-S Well and 

Property to the City so that the City may furnish potable water service to MSWSC and to the City’s 

retail customers utilizing both the former assets of R-M-S and the new groundwater production 

and transmission facilities to be constructed by the City;  

WHEREAS, the City is paying off the USDA indebtedness incurred for the R-M-S Well, 

including MSWSC’s share; and 

WHEREAS, this requires that certain groundwater rights and permitted groundwater 

production of MSWSC related to the R-M-S Well and Property be transferred to the City. 
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NOW, THEREFORE, in consideration of the mutual covenants hereinafter set forth and 

other good and valuable consideration, the sufficiency of which is hereby acknowledged, the 

Parties agree as follows: 

1. The recitals set forth above are incorporated herein and made findings of fact. 

 

SUBJECT TO THE CONDITION SUBSEQUENT SET FORTH IN SECTION VII.4 OF THE 

WHOLESALE WATER SERVICES AGREEMENT ENTERED INTO BY AND BETWEEN 

THE PARTIES HERETO, MSWSC HEREBY TRANSFERS, ASSIGNS AND CONVEYS to 

the City all interests it has or may have to groundwater under the Property or groundwater 

which may be produced from the Property. This includes but is not limited to 48.6192 acre-

feet of the 71.9243 acre-feet of permitted production under Southern Trinity Groundwater 

Conservation District (“STGCD”) Permit Nos. HUPP 2010-12 and HUPP 2010-012A. 

HUPP 2010-12A is recorded in the Official Public Records of McLennan County, Texas as 

Document No. 2010039655. The 48.6192 acre-feet is recognized as MSWSC’s authorized 

amount of annual production from the R-M-S well. Subject to the Condition Subsequent set 

forth in Section VII.4 of the Wholesale Water Services Agreement entered into by and between 

the parties, this transfer, assignment and conveyance is intended to transfer any and all of 

MSWSC’s production rights in the R-M-S well. If any such rights above 48.6192 af are held 

by MSWSC in the R-M-S well, they shall be considered transferred and assigned hereby.  

 

In addition, subject to the Condition Subsequent set forth in Section VII.4 of the Wholesale 

Water Services Agreement entered into by and between the parties, MSWSC HEREBY 

TRANSFERS, ASSIGNS AND CONVEYS to the City the 48.6192 a/f of permitted 

groundwater production represented by the proposed addition to the City’s permitted 

groundwater production shown by STGCD HUPP 2020-18A to be applied for from the 

STGWD, being the same permitted groundwater production conveyed above.  

 

MSWSC HEREBY TRANSFERS, ASSIGNS, CONVEYS and RETAINS to itself the 

permitted groundwater production represented by STGWD HUPP 2020-12B which will be 

applied for from the STGWD, being 23.3051 a/f. 

 

MSWSC agrees to do all things necessary to accomplish the assignment, transfer, and 

conveyance of the 48.6192 af of permitted groundwater production to the City. 

 

The City will assist in preparing MSWSC’s application(s) to the STGCD at no cost to MSWSC 

and will pay any permit application fees involved. 

3. The City accepts the assignment, transfer, and conveyance of the 48.6192 af of permitted 

groundwater production from MSWSC and the assignment, transfer, and conveyance of any 

rights of MSWSC in groundwater or groundwater production with regard to the Property. 

4. Miscellaneous Terms and Conditions. 
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No Oral Modification.  This Agreement may not be modified or amended, except by an 

agreement in writing signed by all of the Parties to this Agreement. 

 

No Oral Waiver.  The parties may waive any of the conditions contained herein or any of the 

obligations of the other party hereunder, but any such waiver will be effective only if in writing 

and signed by the party waiving such conditions or obligations.  No waiver or waivers of any 

breach or default (or any breaches or defaults) of any term, covenant, condition or liability 

under this contract, or of performance by the other parties of any duty or obligation under this 

contract, will be deemed or construed to be a waiver of subsequent breaches or defaults of any 

kind, under any circumstances. 

 

Time of Essence.  Time is of the essence in this Agreement. 

 

Entire Agreement.  This Agreement, including the Exhibits hereto, constitutes the entire 

agreement among the Parties pertaining to the subject matter hereof and supersedes all prior 

and contemporaneous agreements and understandings of the Parties in connection therewith.  

No representation, warranty, covenant, agreement, or condition not expressed in this 

Agreement will be binding upon the Parties hereto or will affect or be effective to interpret, 

change, or restrict the provisions of this Agreement except by an amended agreement in writing 

signed by the Parties. 

 

Partial Invalidity.  If any clause or provision of this Agreement is or should ever be held to be 

illegal, invalid, or unenforceable under any present or future law applicable to the terms hereof, 

then and in that event, it is the intention of the Parties hereto that the remainder of this 

Agreement will not be affected thereby, and that in lieu of each such clause or provision of this 

Agreement that is illegal, invalid, or unenforceable, there be added as part of this Agreement 

a clause or provision as similar in terms to such illegal, invalid, or unenforceable clause or 

provision as may be possible and be legal, valid, and enforceable such that the intention of the 

Parties is effected as closely as is possible. 

 

Counterpart Execution.  This Agreement may be executed in two (2) or more counterparts, 

each of which shall be deemed an original, but all of which shall constitute but one agreement.  

Delivery of a signature to this Agreement by facsimile transmission or electronic mail in 

“portable document format” shall have the same effect as physical delivery of the paper 

document bearing the original signature. 

 

IN WITNESS WHEREOF, each party hereto has signed this Agreement or caused this 

Agreement to be signed in its corporate name by its officer thereunto duly authorized. 

MS WATER SUPPLY CORPORATION 

By: _________________________________ 
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                                               Name: Ronnie Dowdle 

                                   Title:  President 

 

       

Secretary/Treasurer 

 

ACKNOWLEDGEMENT 

STATE OF TEXAS    § 

      § 

COUNTY OF MCLENNAN  § 

 

This instrument was acknowledged before me on this ____ day of ____________, 2021, by Ronnie 

Dowdle, the President of MS Water Supply Corporation, a Texas nonprofit water supply 

corporation, on behalf of said corporation. 

 

_________________________________ 

Notary Public, State of Texas 

 

CITY OF RIESEL 

By: _________________________________ 

Name: ______________________________ 

                                             Title:           Mayor 

 

 

ACKNOWLEDGEMENT 

STATE OF TEXAS    § 

      § 

COUNTY OF MCLENNAN  § 
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This instrument was acknowledged before me on this ____ day of ____________, 2021, by 

__________________, Mayor of the City of Riesel, a Texas general law municipality, on behalf 

of said municipality. 

 

_________________________________ 

Notary Public, State of Texas 
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RESOLUTION NO. 2021-5-11C 

 

RESOLUTION OF THE CITY OF RIESEL, TEXAS APPROVING AND 

PROVIDING FOR THE EXECUTION AND FILING OF ALL APPLICATIONS 

WITH THE SOUTHERN TRINITY GROUNDWATER CONSERVATION 

DISTRICT TO CARRY OUT THE TRANSER OF GROUNDWATER 

PRODUCTION RIGHTS FROM MS WATER SUPPLY CORPORATION TO 

THE CITY OF RIESEL, TEXAS 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF RIESEL, 

TEXAS THAT: 

 

1. The Mayor or Mayor Pro Tem may sign any applications, certifications or other 

instruments required by the Southern Trinity Groundwater Conservation 

District for the transfer of groundwater production rights from MS Water 

Supply Corporation to the City of Riesel; 

2. Staff are authorized to take all such actions necessary to assure the proper 

documents are filed to support the transfer; 

3. The Application(s) for Transfer presented to the Council is/are APPROVED. 

 

 

PASSED this ____ day of ____________, 2021. 

 

      ____________________________________ 

      Printed Name: ________________________ 

      Title: ______________________________ 

      Date: ______________________________ 

Attest: 

 

_____________________________ 

City Secretary 
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   RESOLUTION NO. 2021-5-11D 

 

A RESOLUTION OF THE CITY OF RIESEL, TEXAS APPROVING THE 

WHOLESALE WATER SERVICES AGREEMENT WITH MS WATER 

SUPPLY CORPORATION, AND AUTHORIZING THE EXECUTION OF THE 

AGREEMENT AND ANY OTHER NECESSARY INSTRUMENTS 

 

 BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF RIESEL, TEXAS 

THAT: 

 

 1) the proposed Wholesale Water Services Agreement by and between the MS Water 

Supply Corporation and the City of Riesel, Texas is APPROVED; 

 

 2) The Mayor or Mayor Pro Tem is authorized to execute the Wholesale Water 

Services Agreement and bind the City by his or her signature; and 

 

 3) The Mayor or Mayor Pro Tem are authorized to execute any further instruments as 

may be necessary for the foregoing transaction. 

 

 RESOLVED this ___ day of __________________, 2021. 

 

______________________________ 

         

______________________________ 

        [Printed Name] 

        Title: ________________________ 

 

        Date: ________________________ 

 

ATTEST: 

 

________________________________________ 

CITY  SECRETARY 
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RESOLUTION  #2021-5-11D 

WHOLESALE WATER SERVICES AGREEMENT BETWEEN 

CITY OF RIESEL 

AND 

M.S. WATER SUPPLY CORPORATION 

 

 

This WHOLESALE WATER SERVICES AGREEMENT (this “Agreement”) is made and entered 

into by and between CITY OF RIESEL, a Texas general law municipality (“Seller”) and M.S. WATER 

SUPPLY CORPORATION, a Texas nonprofit water supply corporation operating under Chapter 67 of the 

Texas Water Code and Chapter 22 of the Business Organizations Code (“Purchaser”). 

 

RECITALS 

 

1. Seller and Purchaser each own public water systems for the provision of retail potable water service 

to their respective retail customers. 

2. Seller and Purchaser each purchase a portion of their respective water supplies from R-M-S Water 

Supply Corporation (“RMS”), a nonprofit water supply corporation of which Seller and Purchaser 

are the sole members. 

3. Seller and RMS have entered into a separate agreement pursuant to which RMS has agreed to 

transfer and convey all of its water supply, production, storage and transmission facilities and 

related assets to the Seller. 

4. Seller desires to construct additional groundwater production and transmission facilities (the 

“Brazos River Plant Facilities”) for purposes of producing supplemental potable water supplies 

that would be utilized by both Seller and Purchaser for blending with their existing groundwater 

and thereby improve the quality of their respective public water supplies. 

5. Purchaser desires Seller to proceed with funding and construction of the Brazos River Plant 

Facilities and to obtain wholesale services from the Brazos River Plant Facilities upon completion 

of construction, and from the Mt. Moriah Plant Facilities (as hereafter defined) upon acquisition 

thereof by Seller, and Seller desires to provide such wholesale services to Purchaser.  

6. Seller and Purchaser now desire to execute this Agreement to evidence the terms and conditions 

pursuant to which: (i) Seller shall provide wholesale water services to Purchaser from the Mt. 

Moriah Plant Facilities upon acquisition thereof; and (ii) Seller shall provide additional wholesale 

water service to Purchaser upon funding and completion of construction of the Brazos River Plant 

Facilities. 

AGREEMENT 

 

NOW, THEREFORE, for and in consideration of the mutual covenants and agreements set forth 

and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 

Seller and Purchaser agree as follows: 
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ARTICLE I 

DEFINITIONS 

Section 1.01 Definitions of Terms.  In addition to the terms otherwise defined in the above recitals or 

the provisions of this Agreement, the terms used in this Agreement will have the meanings set forth below. 

“Agreement” means this Wholesale Water Service Agreement. 

“AWWA” means the American Water Works Association. 

“Base Rate” means the monthly amount to be paid by the Purchaser regardless of whether the Purchaser 

uses any water under this Agreement. The Base Rate does not entitle the Purchaser to any amount of water. 

The initial Base Rate will be $2,396.52 per month. 

“Bonds” shall mean bonds or other evidences of indebtedness issued by or on behalf of Seller to acquire 

funds to acquire, construct, lease, equip, modernize, improve or complete the Brazos River Plant Facilities 

or any enlargements, expansions, repairs or upgrades thereof or modifications of the Seller System which 

are necessary to meet any regulatory requirements of any agency having jurisdiction thereof; and bonds 

issued to refund or refinance any bonds or other evidences of indebtedness issued by or on behalf of Seller. 

“Brazos River Plant Facilities” means groundwater production, pumping and transmission facilities more 

particularly described in Exhibit “C” attached hereto. 

“Costs of the Seller System” means all of Seller’s costs of acquiring, constructing, developing, permitting, 

implementing, expanding, improving, enlarging, bettering, extending, replacing, repairing, maintaining and 

operating the Seller System, including, without limiting the generality of the foregoing, the costs of 

financing and constructing the Brazos River Plant Facilities, reasonable water losses within the Seller 

System as well as the costs of property, interests in property, capitalized interest, land, easements and rights-

of-way, damages to land and property, leases, facilities, equipment, machinery, pumps, pipes, tanks, valves, 

fittings, mechanical devices, office equipment, assets, contract rights, wages and salaries, employee 

benefits, chemicals, stores, material, supplies, power, supervision, engineering, testing, auditing, franchises, 

charges, assessments, claims, insurance, engineering, financing, consultants, administrative expenses, 

auditing expenses, legal expenses and other similar or dissimilar expenses and costs required for the Seller 

System in accordance with the policies of the Seller.  Costs of the Seller System shall specifically include 

reasonable amounts for an operation and maintenance reserve fund, debt service reserve fund, required 

coverage of debt service, working capital, general and administrative costs and any other funds as required 

pursuant to policies adopted by Seller.  Notwithstanding the foregoing, because Seller is providing 

Wholesale Water Services to Purchaser and retail potable water service to other customers from the Seller 

System, the term “Costs of the Seller System” shall not include retail billing and customer service costs or 

any costs properly attributable to the provision of retail potable water service for facilities not used and 

useful by Seller for the provision of service to the Wholesale Service Area from the Seller System, such as 

costs of retail distribution lines, and individual retail customer service lines.  Further, Costs of the Seller 

System shall not include any costs associated with debt of RMS that is retired by Seller in connection with 

acquisition of the Mt. Moriah Plant Facilities. 

“Debt Service Requirements” means (a) the principal, interest and redemption requirements of the Bonds; 

(b) charges and expenses of paying agents, registrars, and trustees utilized in connection with such Bonds, 

and (c) all amounts required to establish and maintain funds established under the ordinance(s) or 

indenture(s) of trust authorizing the issuance of the Bonds. 

“Delivery Points” means the points at which Seller will deliver treated water to Purchaser under this 

Agreement, which shall consist of the MS2 Delivery Point and the MS1 Delivery Point. 
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“Effective Date” means the date this Agreement has been executed by both Purchaser and Seller. 

“Emergency” means a sudden unexpected happening; an unforeseen occurrence or condition; exigency; 

pressing necessity; or a relatively permanent condition or insufficiency of service or of facilities resulting 

from causes outside of the reasonable control of Seller.  The term includes Force Majeure and acts of third 

parties that cause the Seller System to be unable to provide the Wholesale Water Services agreed to be 

provided herein. 

“Force Majeure” means acts of God, strikes, lockouts, or other industrial disturbances, acts of the public 

enemy, orders of any kind of any governmental entity other than Seller or any civil or military authority, 

acts, orders or delays of any regulatory authorities with jurisdiction over the parties, insurrections, riots, 

acts of terrorism, epidemics, pandemics, landslides, lightning, earthquakes, fires, hurricanes, floods, 

washouts, droughts, arrests, restraint of government and people, civil disturbances, explosions, breakage or 

accidents to machinery, pipelines or canals, or any other conditions which are not within the control of a 

party. 

“GPM” means gallons per minute. 

 

“Master Meters” means the master meter vaults, and all metering and telemetering equipment required to 

measure Wholesale Water Service provided by Seller pursuant to this Agreement.  The Master Meters shall 

include the existing meter(s) owned and operated by RMS at the MS2 Delivery Point to measure the 

quantity of wholesale water service furnished by RMS to Purchaser utilizing the Mt. Moriah Plant Facilities 

to be acquired by Seller from RMS, and the new meter that shall be installed by Seller at the MS1 Delivery 

Point as part of the Brazos River Plant Facilities. 

 

“MS1 Delivery Point” means the point at which Seller will deliver treated water to Purchaser from the 

Brazos River Plant Facilities under this Agreement, as identified in Exhibit “A” attached hereto. 

“MS1 Maximum Annual Volume” means the maximum volume of water service that is available to 

Purchaser at the MS1 Delivery Point as calculated over a 365 day period, estimated 5,500,000 gallons per 

annum.   

“MS1 Maximum Delivery Rate” means the maximum rate of flow at which water will be furnished by 

Seller to Purchaser at the MS1 Delivery Point, which shall be equal to 90 GPM. 

“MS2 Delivery Point” means the existing delivery point(s) at which RMS furnishes wholesale water service 

to Purchaser utilizing the Mt. Moriah Plant Facilities, as identified on Exhibit “B”. 

“MS2 Maximum Annual Volume” means the maximum volume of water service that is available to 

Purchaser at the MS2 Delivery Point as calculated over a 365 day period, which shall be equal to 22,500,000 

gallons per annum.   

“MS2 Maximum Delivery Rate” means the maximum rate of flow at which water will be furnished by 

Seller to Purchaser at the MS2 Delivery Point, which shall be equal to 95 GPM. 

“Maximum Daily System Demand” means 122,400 gallons in any 24 hour period. 

“Mt. Moriah Plant Facilities” means the groundwater production, pumping and transmission facilities more 

particularly described in Exhibit “C” attached hereto.  The Mt. Moriah Plant Facilities are part of the assets 

to be acquired by Seller from RMS. 

“Purchaser” means M.S. Water Supply Corporation. 
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“Purchaser System” means the Purchaser’s water production, transmission, distribution and delivery 

systems that provide service to the Purchaser’s retail customers through the Wholesale Water Services 

provided under this Agreement and from Purchaser’s other water supply facilities, including any facilities 

required to extend service to the Wholesale Service Area from Purchaser’s side of the Delivery Points.  The 

Purchaser System shall be owned, operated and maintained by Purchaser and shall not include either Master 

Meter or any facilities on Seller’s side of the Delivery Points.  The Purchaser System does not include any 

portion of the Brazos River Plant Facilities. 

“RMS” means R-M-S Water Supply Corporation. 

“Seller” means the City of Riesel or its successors or assigns. 

“Seller System” means the Brazos River Plant Facilities and Mt. Moriah Plant Facilities, collectively, 

together with all extensions, expansions, improvements, enlargements, betterments and replacements 

owned and operated by Seller to provide Wholesale Water Services.  The Seller System does not include 

any improvements on Purchaser’s side of the Delivery Points and, for purposes of this Agreement, does not 

include any facilities used by Seller solely to provide retail potable water service, such as costs of retail 

distribution lines and related valves, pressure reducing devices, pressure boosting facilities and 

improvements; retail meters and taps and individual retail customer service lines. 

“Seller Water Conservation and Drought Contingency Plan” means, collectively, the Seller Water 

Conservation Plan and the Seller Drought Contingency Plan, as may be amended by Seller from time to 

time.   

“STGCD” means the Southern Trinity Groundwater Conservation District, which permits and regulates all 

groundwater production and use in McLennan County, Texas. 

a) HUPP means Historical Use Production Permit; and 

b) NHUPP means Non-Historical Use Production Permit 

“TCEQ” means the Texas Commission on Environmental Quality or its successor agency. 

“Volume Charges” means the monthly charge assessed by the Seller to the Purchaser for the provision of 

Wholesale Water Service determined by the volume of water delivered to the Wholesale Service Area as 

measured by the Master Meters and as described in Sections 4.01 and 4.03 herein.  The initial Volume 

Charge shall be $2.56 per 1,000 gallons of water. 

“Wholesale Water Services” means the production and transmission of groundwater from the Brazos River 

Plant Facilities and Mt. Moriah Plant Facilities, the treatment of the water in accordance with the 

requirements of this Agreement, and the transmission of the water to the Delivery Points. 

“Wholesale Service Area” means the authorized retail service territory of Purchaser, as defined by its 

certificate of convenience and necessity. 

Section 1.02 Captions.  The captions appearing at the first of each numbered section or paragraph in this 

Agreement are inserted and included solely for convenience and shall never be considered or given any 

effect in construing this Agreement. 
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ARTICLE II 

FINANCING AND CONSTRUCTION OF BRAZOS RIVER PLANT FACILITIES AND SELLER 

SYSTEM  

Section 2.01 Seller to Finance and Construct Brazos River Plant Facilities.  Subject to the issuance of 

the Bonds, the Seller shall fund, design and construct the Brazos River Plant Facilities, including the Master 

Meter at the MS1 Delivery Point.  The Brazos River Plant Facilities will be part of the Seller System, and 

Seller will own, repair, maintain and replace the Brazos River Plant Facilities in accordance with accepted 

industry practices.  The Seller shall not commence Wholesale Water Services through the MS1 Delivery 

Point until the Brazos River Plant Facilities are completed and accepted by Seller. [The Bonds will create 

Debt Service Requirements on the Seller System, and the Brazos River Plant Facilities will create additional 

operational costs to the Seller System. The cost of wholesale water will therefore increase]. 

Section 2.02 Issuance of Bonds to Fund Brazos River Plant Facilities and Seller System. 

(a) General Statement.  Seller will use good faith efforts to issue Bonds to construct the Brazos 

River Plant Facilities, including without limitation, engineering design costs and expenses, the costs of land 

and interests therein related to the Brazos River Plant Facilities, and costs relating to the Bonds, including 

without limitation, all financing, legal printing and other expenses and costs relating to the issuance of the 

Bonds.  Seller may issue the Bonds without any approval by or consent of Purchaser in such amounts as the 

governing body of Seller shall determine to be necessary or desirable to obtain funds for purposes of 

financing the costs of the Brazos River Plant Facilities.  Seller may also issue bonds, at the discretion of 

Seller, to refund any Bonds, and to extend, enlarge, repair, renovate, equip, operate and maintain the Seller 

System.  Purchaser specifically acknowledges and agrees that Seller may issue bonds for any reason relating 

to the Seller System including, but not limited to the following: 

1) To pay all capital costs to design, acquire and construct the Brazos River Plant Facilities, 

and to modernize, improve and replacement components of the Seller System, in order to 

provide Wholesale Water Services; 

2) To capitalize interest on the Bonds; 

3) To provide such reserve or contingency funds as the governing body of Seller in its 

judgment deems necessary; and 

4) To pay all costs incurred in the issuance of the Bonds. 

In addition, Seller is authorized to refund or refinance any Bonds theretofore issued in any manner provided 

by law. 

(b) Bond Information.  Within thirty (30) days after issuance of each series of Bonds, Seller 

shall provide Purchaser with a copy of the bond ordinance and Seller’s estimate of the amounts required to:  

(i) pay or provide for the payment of (a) all the interest and the principal on all Bonds when and as the same 

become due and payable; and (b) all sinking fund and/or all reserve fund payments to be made in respect of 

any Bonds as the same shall become due and payable; and (ii)  fulfill the terms of any agreements or 

covenants made with the holders of any Bonds and/or with any person in their behalf. 

(c) Terms of the Bonds.  The Bonds may either be sold at such price or prices as the governing 

body of Seller shall determine, and the Bonds may be issued at any rate or rates of interest as the governing 

body of Seller may determine, provided that the net effective interest rate on any issue or series of Bonds 

shall not exceed the maximum legal limit in effect at the time of issuance of each issue or series.  All such 

Bonds shall be authorized by ordinance adopted by the governing body of Seller, and shall bear such date 
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or dates, mature at such time or times, bear interest at such rate or rates, payable annually or semiannually 

or at maturity, be in such denominations, and in such form, carry such registration privileges as to principal 

only or as to both principal and interest, and as to exchange of bonds of one denomination for bonds of 

other denominations, be executed in such manner and be payable at such place or places within or without 

the State of Texas, as such ordinance or ordinances may provide.  Any ordinance authorizing any Bonds 

may contain such provisions as the governing body of Seller deems appropriate, which shall be a part of 

the contract between the Seller and the holders thereof from time to time including without limitation of the 

generality thereof, provisions: 

1) Providing for disposition and use of Bond proceeds; 

2) Reserving the right or requiring the Seller to redeem the Bond at such time or items, in such 

amounts and at such prices, plus accrued interest, as may be provided, 

3) Providing for the setting aside of sinking funds and reserve funds and the regulation and 

disposition thereof; 

4) Pledging to secure the payment of the principal of and interest on the Bonds and of the 

sinking fund payments agreed to be made in respect of such bonds from all or any part of 

the gross or net revenues thereafter received by Seller from whatever source derived, 

including payments received from Purchaser under this Agreement; 

5) Prescribing the purposes to which such bonds or any bonds thereafter to be issued, or the 

proceeds thereof, may be applied; 

6) Agreeing to fix and collect rates and charges sufficient to produce revenues adequate to 

operate and maintain the Seller System and prescribing the use and disposition of all 

revenues; 

7) Providing for investment of funds; 

8) Prescribing limitations upon the issuance of additional bonds and upon the agreements 

which may be made with the purchasers and successive holders thereof; and 

9) Providing for constructing, extending, improving, reconstructing, operating, maintaining, 

or repairing the Seller System and carrying of insurance upon all or any part of the 

properties covering loss or damage or loss of use and occupancy resulting from specified 

risks. 

(d) Sale of Bonds to TWDB.  In the event seller sells the Bonds to the Texas Water 

Development Board, Purchaser agrees to fully cooperate with the Seller in adopting water conservation and 

drought contingency plans and in meeting other requirements imposed as a condition of purchase of the 

Bonds by the Texas Water Development Board. 

ARTICLE III 

PROVISION OF WHOLESALE WATER SERVICES 

Section 3.01 Conditions Precedent.  The provision of Wholesale Water Services by Seller to Purchaser 

from the Mt. Moriah Plant Facilities is subject to the acquisition of the Mt. Moriah Plant Facilities by Seller.  

The provision of additional Wholesale Water Service by Seller to Purchaser from the Brazos River Plant 

Facilities is subject to funding, financing, construction, completion and acceptance of the Brazos River 

Plant Facilities by Seller.  Further, such is subject to the transfer of water production rights by Purchaser in 
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the current R-M-S well and facilities under its existing STGCD Permit. The transfer and changes to the 

parties’ permits must be approved by the STGCD Board. In no circumstance will the Seller purposefully 

exceed its permitted pumping limits set by the STGCD and under TCEQ regulations. 

Section 3.02 Effect on Prior Contracts.  The Parties acknowledge and agree that upon acquisition of the 

Mt. Moriah Plant Facilities by Seller, all contracts between RMS and Purchaser, and between Seller and 

Purchaser, relating to water service matters shall terminate for all purposes (excluding any payment 

obligations that accrue prior to termination, which obligations shall survive termination).  Without 

limitation to the generality of the foregoing, the Parties agree that certain “Agreement for Joint Services” 

dated April 7, 1986 between Seller and Purchaser shall terminate and be of no further effect for any purpose.  

The Parties specifically agree that upon acquisition of the Mt. Moriah Plant Facilities by Seller, Purchaser’s 

entitlement to water service or any water supply from Seller shall be governed solely by, and limited to, 

this Agreement and not any prior contract entered into by RMS and Purchaser, or by Seller and Purchaser.  

Upon acquisition of the Mt. Moriah Plant Facilities, Seller is specifically authorized to physically sever any 

and all water connections between the Seller System and Purchaser’s water system except for the Delivery 

Points authorized under this Agreement.  

Section 3.03 Wholesale Water Services.   

(a) Upon acquisition of the Mt. Moriah Plant Facilities, Seller agrees to provide Wholesale 

Water Services to Purchaser at the MS2 Delivery Point in accordance with the applicable flow limitations 

and other terms and conditions of this Agreement. 

(b) Upon final completion of construction and acceptance of the Brazos River Plant Facilities, 

Seller agrees to provide additional Wholesale Water Services to Purchaser from the MS1 Delivery Point in 

accordance with the flow limitations and other provisions of this Agreement.   

Section 3.04 Purchaser Responsible for Retail Connections.  Purchaser will be solely responsible for 

providing retail water service within the Wholesale Service Area.  Purchaser shall not provide or sell water 

received under this Agreement to any entity, private or public, other than the Purchaser’s retail customers 

located within the Wholesale Service Area.  Purchaser will be solely responsible for ensuring compliance 

by its retail customers with the applicable terms of this Agreement, and for the proper and lawful application 

of Purchaser’s policies and regulations governing connection to the Purchaser System. 

Section 3.05 Title to and Responsibility for Water; Delivery Point(s).  

(a) Title to the water diverted, treated and transported to Purchaser by Seller under this 

Agreement shall remain with Seller at all times until it reaches the Delivery Points.  At the Delivery Points, 

title, control and dominion of the water shall pass to the Purchaser.   

(b) Purchaser shall be solely responsible for conveying water from the Delivery Points to the 

Purchaser’s intended places of use.   

Section 3.06 Quantity and Pressure.   

(a) MS2 Delivery Point.  Subject to the terms of this Agreement, after acquisition by Seller of 

the Mt. Moriah Plant Facilities and prior to completion and acceptance of the Brazos River Plant Facilities, 

Seller agrees to produce, transport and deliver for Purchaser at the MS2 Delivery Point all water needed 

and requested by Purchaser for the Wholesale Service Area in an amount not to exceed the MS2 Maximum 

Annual Volume; at a rate not to exceed the MS2 Maximum Delivery Rate; and at a minimum pressure of 

not less than thirty-five (35) pounds per square inch at the Master Meter.   
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(b) MS1 Delivery Point.  Subject to the terms of this Agreement, after acquisition by Seller of 

the Mt. Moriah Plant Facilities and after completion and acceptance of the Brazos River Plant Facilities, 

Seller agrees to produce, transport and deliver for Purchaser at the MS1 Delivery Point additional water 

needed and requested by Purchaser for the Wholesale Service Area in an amount not to exceed the MS1 

Maximum Annual Volume; at a rate not to exceed the MS1 Maximum Delivery Rate; and at a minimum 

pressure of not less than thirty-five (35) pounds per square inch at the Master Meter. 

(c) Seller reserves the right to require the Purchaser, at its expense, to install flow restriction 

devices at such locations as Seller may reasonably specify if necessary in order to restrict the flow of water 

to Purchaser to the specified levels.   

(d) Purchaser acknowledges and agrees that Seller shall have no obligation to furnish any water 

service to Purchaser prior to acquisition of the Mt. Moriah Plant Facilities. 

(e) Notwithstanding any provision in this Agreement to the contrary, Seller shall have no 

obligation to furnish to Purchaser at the MS1 Delivery Point more than 24 percent of the water produced or 

available from the Brazos River Plant Facilities at any time. 

(f) Neither this Section, nor any other terms of this Agreement, shall be construed as any 

guarantee or representation by the Seller that the water service furnished by the Seller to the Purchaser will 

be sufficient for fire protection purposes, and the Seller expressly disclaims any such responsibility. 

Section 3.07 Partial Requirements Only.  Purchaser acknowledges and agrees that this Agreement is not 

intended to be a sole source contract, and the Wholesale Water Services to be furnished by Seller is intended 

to supplement, and not replace, other water supplies available to Purchaser.  The Parties agree that for 

purposes of 30 TAC §290.45(f), this Agreement does not prohibit Purchaser from securing water sources 

other than from Seller.   

Section 3.08 Quality of Water Delivered to Purchaser.   

(a) In recognition of the fact that the existing water supply furnished by RMS to the Parties 

does not meet public drinking water standards, Seller shall not be obligated to deliver water to Purchaser at 

the MS2 Delivery Point that meets public drinking water standards prior to completion of construction and 

commencement of operation of the Brazos River Plant Facilities.   

(b) The water delivered by Seller at the MS1 Delivery Point shall be potable water of a quality 

conforming to the requirements of any applicable federal or state laws, rules, regulations or orders, including 

requirements of the TCEQ applicable to water provided for human consumption and other domestic use.   

(c) Each party agrees to provide to the other party, in a timely manner, any information or data 

regarding this Agreement or the quality of treated water provided through this Agreement as required for 

reporting to the TCEQ or other state and federal regulatory agencies. 

Section 3.09 Maintenance and Operation; Future Construction.  Seller shall be responsible for operating, 

maintaining, repairing, replacing, extending, improving and enlarging the Seller System, including the 

Master Meters, in good working condition and shall promptly repair any leaks or breaks in the Seller 

System.  The foregoing shall not limit Seller’s right to replace or modify components of the Seller System. 

Section 3.10 Rights and Responsibilities in Event of Leaks or Breaks.  Purchaser shall be responsible 

for paying for all water delivered to it under this Agreement at the Delivery Points even if such water passed 

through the Delivery Points as a result of leaks or breaks in the Purchaser System.  In the event a leak, 

break, rupture or other defect occurs within the Purchaser System that could either endanger or contaminate 
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the Seller System or prejudice Seller's ability to provide water service to its other customers, Seller, after 

providing reasonable notice to Purchaser and an opportunity for consultation, shall have the right to take 

reasonable, appropriate action to protect the public health or welfare of the Seller System or the water 

systems of Seller's customers including, without limitation, the right to restrict, valve off or discontinue 

service to Purchaser until such leak, break, rupture or other defect has been repaired. 

Section 3.11 Wholesale Service Commitment Not Transferable.  Seller’s commitment to provide 

Wholesale Water Services is solely to Purchaser and solely for the Wholesale Service Area.  Purchaser may 

not assign or transfer in whole or in part its right to receive Wholesale Water Services without Seller’s prior 

written approval.   

Section 3.12 Conservation and Drought Planning.  Purchaser, by signing below, certifies that it has 

adopted a water conservation plan and a drought contingency plan in compliance with TCEQ rules, 30 

Texas Administrative Code, Chapter 288, and that the provisions of such plans are at least as stringent as 

the provisions of the Seller Water Conservation and Drought Contingency Plan.  Purchaser shall provide a 

copy of its adopted water conservation plan and drought contingency plan to Seller within sixty (60) days 

after adoption and each update, or as otherwise requested by Seller. 

Section 3.13 Plumbing Regulations.  To the extent Seller and Purchaser have the authority, both 

covenant and agree to adopt and enforce adequate plumbing regulations with provisions for the proper 

enforcement thereof, to ensure that neither cross-connection nor other undesirable plumbing practices are 

permitted, including an agreement with each of their respective water customers that allows it to inspect 

individual water facilities prior to providing service to ensure that no substandard materials are used and to 

prevent cross-connection and other undesirable plumbing practices. 

Section 3.14 No Water Sales to Non-Retail Customers without Approval. Purchaser may not sell any of 

the wholesale water sold to it by the Seller to another water supply entity, and shall only sell to its own 

retail customers unless the Seller gives advance written approval. The Seller may require a participation in 

the sales proceeds depending on the price to be charged to the third party by the Purchaser. If the sale is to 

an out-of-county entity, STGCD approval may be required. 

Section 3.15 Curtailment of Service.   

(a) Purchaser acknowledges and agrees that the Seller’s provision of Wholesale Water Services under 

this Agreement is subject to applicable provisions of the Seller Water Conservation and Drought 

Contingency Plan.  If water supplies or services are curtailed to Seller’s retail members, or if water 

conservation measures are mandated by a governmental authority, Seller shall impose a like curtailment on 

deliveries or water conservation measures on Purchaser as provided in Texas Water Code § 11.039.  The 

curtailment Seller imposes on Purchaser shall be equal in duration to the curtailment imposed on Seller’s 

retail members.   

(b)         Seller will notify Purchaser of the quantity by which Purchaser will reduce its daily take from 

Seller, as well as the duration of the requirement that the take be reduced.  Purchaser shall cooperate by 

imposing conservation measures upon its customers. 

Section 3.16 Cooperation During Maintenance or Emergency.  Purchaser will reasonably cooperate with 

Seller during periods of Emergency or required maintenance.  If necessary, upon reasonable prior notice, 

Purchaser will modify its operations as necessary to allow for Seller to complete any required repairs or 

maintenance of the Seller System.   

Section 3.17 Right of Entry.  Purchaser agrees to provide Seller the right of entry and access to the 

Purchaser System at all reasonable times upon prior notice in order to inspect those facilities, to investigate 
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the source of operational or maintenance problems or for preventive purposes intended to detect, minimize, 

or avert operational or maintenance problems, or for any other purpose reasonably related to the provision 

of Wholesale Water Service.   

ARTICLE IV 

RATES AND CHARGES 

Section 4.01 Basic Structure of Charges. 

(a)  The basic structure is a monthly Base Rate, which is to capture fixed costs that exist 

whether or not water is taken by the Purchaser, and a monthly Volume Charge that captures 

operational costs. The Base Rate does not entitle the Purchaser to any water. The Purchaser pays 

the Volume Charge for every thousand gallons used. 

 

(b) Both the Base Rate and Volume Charge will change from time-to-time as further set forth 

below. After the issuance of the bonds for construction of the Brazos River Plant Facilities the 

Base Rate will increase by an allocation of Debt Service Requirements and other fixed cost 

increases. Purchaser agrees that the substantial increases in rates and charges that it will have to 

pass along to its customers have been discussed and negotiated and are an unfortunate necessity of 

complying with federal and state law. 

 

Section 4.02 Wholesale Water Rates, Fees and Charges. 

(a) Purchaser will pay Seller for the Wholesale Water Service provided under this Agreement 

based on rates, charges and fees for the Wholesale Water Service set by the Seller’s governing body and 

amended from time to time.  The rates, charges and fees for Wholesale Water Service shall consist of the 

following:  

(1) Base Rate; and 

(2) Volume Charges.  

Section 4.03 Amendment of Wholesale Rates, Fees and Charges, Notice to and Review by Purchaser. 

(a) Seller may amend the Base Rate and Volume Charges from time to time as determined in 

the sole discretion of Seller. 

(b) Seller will provide Purchaser with at least two (2) months’ prior written notice of any 

increases to the Base Rate and Volume Charge.  Written notice shall include the proposed new rates.   

(c) Purchaser will have the right to inspect and copy, at its expense, Seller’s books and records 

to verify any statement, billing, charge, computation or demand made to Purchaser by Seller.  Seller agrees 

to make all such information available to Purchaser for inspection and copying with reasonable promptness 

during normal business hours. 

Section 4.04 Volume Charges.  Seller will measure water flows monthly based on monthly readings of 

the Master Meters.  The total of these amounts multiplied by the Volume Charges will be used by Seller to 

compute the monthly bill for the Volume Charges. 

Section 4.05 Base Rate. 
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(a) In addition to the establishment of Volume Charges, Seller’s governing body shall establish 

and amend from time to time a Base Rate. The Base Rate is a monthly amount to be paid by the Purchaser 

regardless of whether the Purchaser uses any water under this Agreement. The Base Rate does not entitle 

the Purchaser to any amount of water. The initial Base Rate will be $2,396.52 per month. 

(b) The Base Rate represents an amount for which Purchaser is unconditionally liable to Seller 

each month, without offset or counterclaim, regardless of the actual quantity of water used or taken by 

Purchaser at the Delivery Points.  The Base Rate does not entitle Purchaser to any quantity of water from 

Seller, and all water received by Purchaser, as measured by the Master Meters, is subject to the Volume 

Charges. 

(c) Seller specifically agrees that the Base Rate will be revised and calculated so that the Costs of 

the Seller System are allocated between Seller and Purchaser in a fair, equitable, non-discriminatory and 

impartial manner.   

(d) Without limitation to the generality of the foregoing, the Base Rate will be revised by Seller 

after the issuance of the Bonds such that Purchaser shall pay a proportionate amount of the following capital 

costs: 

1) the principal of, redemption premium, if any, and interest on, the Bonds as such principal, 

redemption premium, if any, and interest become due, less interest to be paid out of Bond 

proceeds or from other sources if permitted by any Bond ordinance, and all amounts 

required to redeem any Bonds prior to maturity when and as provided in any Bond 

ordinance, plus the fees, expenses and charges of each paying agent/registrar for paying the 

principal of and interest on the Bonds, and for authenticating, registering and transferring 

Bonds on the registration books; and  

2) any special, contingency or reserve funds required to be accumulated and maintained by 

the provisions of any Bond ordinance; and  

3) an amount in addition thereto sufficient to restore any deficiency in any of such funds 

required to be accumulated and maintained by the provisions of any Bond ordinance. 

(e) Purchaser will pay to Seller an initial Base Rate upon delivery of Wholesale Water Services by 

Seller to Purchaser.  

Section 4.06 Purchaser Water Rates and Charges; Duty to Pay.   

(a) Purchaser will determine and charge its retail water customers such rates as are determined 

by its governing body.  During the term of this Agreement, Purchaser will fix and collect rates and charges 

for retail water service that are, in the opinion of its governing body, sufficient, together with any other 

revenues available to Purchaser, to produce the amount necessary to operate, repair, and maintain the 

Purchaser System, and to pay the cost of Wholesale Water Services from Seller under this Agreement.  

Purchaser will establish retail rates consistent with AWWA ratemaking principles.  Purchaser will be solely 

responsible for ensuring that its retail rates and charges are determined and collected in accordance with 

applicable law. 

(b) All charges imposed by Seller shall be paid by Purchaser without set-off, counterclaim, 

abatement, suspension or diminution, and this Agreement shall not terminate, nor shall Purchaser have any 

right to terminate this Agreement nor be entitled to the abatement of any such payment or any reduction 

thereof nor shall the obligations of purchaser under this Article IV be otherwise affected for any reason, 

including without limitation acts or conditions of Seller that might be considered failure of consideration, 
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eviction or constructive eviction, destruction or damage to the Seller System, failure of Seller to perform 

and observe any agreement, whether expressed or implied, or any duty, liability or obligation arising out of 

or connected with the Agreement, it being the intention of the parties that all sums required to be paid by 

Purchaser to Seller for such purposes shall continue to be payable in all events and the obligations of 

Purchaser hereunder shall continue unaffected, unless the requirement to pay the same shall be reduced or 

terminated pursuant to an express provision of this Agreement.  If Purchaser disputes the amount to be paid 

to Seller, Purchaser shall nonetheless promptly make payments as billed by Seller, and if it is subsequently 

determined by agreement, arbitration, regulatory decision, or court decision that such disputed payment 

should have been less, Seller will then make proper adjustments so that Purchaser will receive credit for its 

overpayments. Nothing contained in this Section shall be construed to release Seller from performance of 

any of the agreements on its part in this Agreement and in the event Seller shall fail to perform any such 

agreement, Purchaser may seek such relief available at law or in equity as Purchaser deems necessary so 

long as same does not abrogate Purchaser’s obligation to make the payments set out in this Section. 

ARTICLE V 

METERING; WHOLESALE BILLING METHODOLOGY 

Section 5.01 Master Meter Accuracy; Calibration.  

(a) The Master Meters shall be calibrated each calendar year by the Seller, and the Purchaser 

shall reimburse the Seller its reasonable costs associated with such calibration.  The Seller shall provide not 

less than 48 hours prior written notice of each such calibration, and a representative of the Purchaser may 

be present to observe each calibration. 

(b) The Master Meters may be calibrated at any reasonable time by either party to this 

Agreement, provided that the party making the calibration notifies the other party in writing at least five 

days in advance and allows the other party to witness the calibration.  In the event any question arises at 

any time as to the accuracy of the Master Meters, but not more than a frequency of once per consecutive 

12-month period without mutual consent of both parties, then the Master Meters shall be tested by Seller 

promptly upon demand of Purchaser.  The expense of such test shall be borne by Purchaser if a Master 

Meter is found to be within AWWA and manufacturer’s standards of accuracy for the type and size of meter 

and by Seller if a Master Meter is found to not be within AWWA and manufacturer’s standards for the type 

and size of meter. 

(c) If, as a result of any test, a Master Meter is found to be registering inaccurately (in excess 

of AWWA and manufacturer’s standards for the type and size of meter), the readings of the Master Meter 

shall be corrected at the rate of their inaccuracy for any period which is definitely known or agreed upon 

and Seller shall pay for the testing or, if no such period is known or agreed upon, the shorter of: 

(1) a period extending back either 60 days from the date of demand for the test or, if 

no demand for the test was made, 60 days from the date of the test; or 

(2) a period extending back one-half of the time elapsed since the last previous test; 

and the records of the readings, and all payments which have been made on the basis of such readings, shall 

be adjusted accordingly. 

Section 5.02 Monthly Statement.  For each monthly billing period, Seller will forward to Purchaser a 

bill providing a statement of the total Base Rate and Volume Charge owed by Purchaser.  Purchaser will 

pay Seller for each bill submitted by Seller to Purchaser by check or bank-wire on or before thirty (30) days 

from the date of the invoice.  Payments shall be mailed to the address indicated on the invoice.  If payments 

will be made by bank-wire, Purchaser shall verify wiring instructions.  Payment must be received at Seller's 
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headquarters or bank by the due date in order not to be considered past due or late.  In the event Purchaser 

or an assignee responsible for payment in accordance with this Agreement fails to make payment of a bill 

within said thirty (30) day period, Purchaser shall pay in addition to the unpaid balance the Seller’s then-

current, Council-approved wholesale water contract late payment charge.   

Section 5.03 Monthly Billing Calculations.  Seller will compute the Volume Charges included in the 

monthly billing for Wholesale Water Service on the basis of monthly readings of the Master Meters.   

Section 5.04 Effect of Nonpayment.  With respect to monthly billings, if Seller has not received payment 

from Purchaser by the due date, the bill will be considered delinquent, unless contested in good faith.  In 

such event, Seller will notify Purchaser, or its assignee responsible for payment in accordance with this 

Agreement, of such delinquency in writing, if Purchaser or its assignee fails to make payment of the 

delinquent billing within 30 calendar days from the date of transmittal of such written notice of delinquency 

from Seller, then Seller may, at its discretion, terminate or reduce the level of Wholesale Water Services to 

Purchaser until payment is made.   

Section 5.05 Protests, Disputes or Appeals.  Nothing in this Agreement is intended to limit, impair or 

prevent any right of Purchaser to protest, dispute or appeal with respect to rate making, the establishment 

of fees and charges or any other related legal or administrative proceedings affecting services or charges to 

the Purchaser under this Agreement.   

ARTICLE VI 

REGULATORY COMPLIANCE 

 

Section 6.01 Agreement Subject to Applicable Law.  The Agreement will be subject to all valid rules, 

regulations, and applicable laws of the United States of America, the State of Texas and/or any other 

governmental body or agency having lawful jurisdiction or any authorized representative or agency of any 

of them. 

Section 6.02 Cooperation to Assure Regulatory Compliance.  Since the Parties must comply with all 

federal, state, and local requirements to obtain permits, grants, and assistance for system construction, 

studies, etc., each party will cooperate in good faith with the other Party at all times to assure compliance 

with any such governmental requirements where noncompliance or non-cooperation may subject the parties 

to penalties, loss of grants or other funds, or other adverse regulatory action in the performance of this 

Agreement.   

ARTICLE VII 

TERM, TERMINATION, DEFAULT, REMEDIES 

 

Section 7.01 Term and Termination.  This Agreement shall become effective upon the Effective Date 

and shall extend for a term of forty (40) years, or until the Bonds are no longer outstanding, whichever is 

later.  Provided the Purchaser provides at least 12 months written notice to the Seller prior to the end of the 

initial term, it may renew this Agreement for one additional term of forty (40) years.   

Section 7.02 Default.  

(a) In the event Purchaser shall default in the payment of any amounts due to Seller under this 

Agreement, or in the performance of any material obligation to be performed by Purchaser under this 

Agreement, then Seller shall give Purchaser at least 30 days’ written notice of such default and the 

opportunity to cure same.  Thereafter, Seller shall have the right to temporarily limit Wholesale Water 

Services to Purchaser under this Agreement pending cure of such default by Purchaser and also to pursue 

any remedy available at law or in equity, pending cure of such default by Purchaser.   
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(b) In the event Seller shall default in the performance of any material obligation to be 

performed by Seller under this Agreement, then Purchaser shall give Seller at least 30 days’ written notice 

of such default and the opportunity to cure same.  Thereafter, in the event such default remains uncured, 

the Purchaser shall have the right to pursue any remedy available at law or in equity, pending cure of such 

default by Seller.  In the event such default remains uncured for an additional 180 days, then Purchaser 

shall, in addition to and not in lieu of any other remedies available to Purchaser, have the right to notify 

Seller that Purchaser intends to take a more limited amount of Wholesale Water Services from Seller (which 

shall be at least the amount Seller is then able to provide to Purchaser) and Purchaser may then obtain other 

water or Wholesale Water Services from another provider or may take appropriate action to supply itself 

with additional water or Wholesale Water Services upon giving Seller written notice of its intent to do so.  

Section 7.03 Additional Remedies Upon Default.  It is not intended hereby to specify (and this 

Agreement shall not be considered as specifying) an exclusive remedy for any default, but all such other 

remedies existing at law or in equity may be availed of by any party and shall be cumulative of the remedies 

provided.  Recognizing however, that Seller's undertaking to provide and maintain the services of the Seller 

System is an obligation, failure in the performance of which cannot be adequately compensated in money 

damages alone, Seller agrees, in the event of any default on its part, that Purchaser shall have available to 

it the equitable remedies of mandamus and specific performance in addition to any other legal or equitable 

remedies (other than termination of this Agreement) that may also be available.  In recognition that failure 

in the performance of Purchaser's obligations could not be adequately compensated in money damages 

alone, Purchaser agrees in the event of any default on its part that Seller shall have available to it the 

equitable remedies of mandamus and specific performance in addition to any other legal or equitable 

remedies that may also be available to Seller including the right to obtain a writ of mandamus or an 

injunction against Purchaser requiring the Board of Directors of Purchaser to levy and collect rates and 

charges sufficient to pay the amounts owed to Seller by Purchaser under this Agreement.  If either party 

institutes legal proceedings to seek adjudication of an alleged default under this Agreement, the prevailing 

party in the adjudication shall be entitled to its reasonable and necessary attorneys’ fees.   

Section 7.04 Condition Subsequent. Should the Project fail to produce alluvium water, Purchaser may, 

after all of  the Texas Water Development Board debt (or any debt issued to refund such debt) is paid in 

full and is no longer outstanding, request return of the 48.6192 acre feet of groundwater rights transferred 

by Purchaser to Seller pursuant to that certain “Asset Transfer Agreement’ executed by the parties 

simultaneously herewith, and terminate this Wholesale Water Service Agreement.  Upon receipt of such 

request, Seller shall promptly take such legal and administrative action as is necessary to transfer the 

48.6192 acre feet of groundwater rights back to Purchaser.  Purchaser understands that the water rights will 

no longer relate to the Mt. Moriah Plant Facilities, which assets shall be owned and retained by Seller.  

Purchaser further understands and agrees that upon termination of this Wholesale Water Service 

Agreement, Seller’s obligation to provide any wholesale water service to Purchaser shall terminate for all 

purposes. 

ARTICLE VIII 

GENERAL PROVISIONS 

Section 8.01 Assignability.  Assignment of this Agreement by either party is prohibited without the prior 

written consent of the other party. 

Section 8.02 Amendment.  This Agreement may be amended or modified only by written agreement 

duly authorized by the respective governing bodies of Seller and Purchaser and executed by duly authorized 

representatives of each. 
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Section 8.03 Necessary Documents and Actions.  Each Party agrees to execute and deliver all such other 

and further instruments and undertake such actions as are or may become necessary or convenient to 

effectuate the purposes and intent of this Agreement. 

Section 8.04 Entire Agreement.  This Agreement constitutes the entire agreement of the Parties and this 

Agreement supersedes any prior or contemporaneous oral or written understandings or representations of 

the Parties regarding Wholesale Water Service by Seller to Purchaser for the Wholesale Service Area. 

Section 8.05 Applicable Law.  This Agreement will be construed under and in accordance with the laws 

of the State of Texas. 

Section 8.06 Venue.  All obligations of the Parties created in this Agreement are performable in 

McLennan County, Texas, and venue for any action arising under this Agreement will be in McLennan 

County, Texas. 

Section 8.07 No Third Party Beneficiaries.  Nothing in this Agreement, express or implied, is intended 

to confer upon any person or entity, other than to the Parties, any rights, benefits, or remedies under or by 

reason of this Agreement. 

Section 8.08 Duplicate Originals.  This Agreement may be executed in duplicate originals each of equal 

dignity. 

Section 8.09 Notices.  Any notice required under this Agreement may be given to the respective Parties 

by deposit in regular first-class mail or by hand-delivery and by email to the address of the other party 

shown below: 

Purchaser: 

M.S. Water Supply Corporation 

12910 E Highway 6  

Riesel, TX 76682  

 

Seller: 

 

City of Riesel 

104 N. Hwy 6 

Riesel, Texas 76682  

 

 

Notices shall be deemed received on the date of hand delivery or within three days of deposit in first-class 

mail. 

 

Section 8.10 Consents and Approvals.  Wherever this Agreement requires any Party, or its agents or 

employees to provide a consent, approval or similar action, the parties agree that such consent, approval or 

similar action will not be unreasonably withheld or delayed. 

Section 8.11 Severability.  Should any court declare or determine that any provisions of this Agreement 

is invalid or unenforceable under present or future laws, that provision shall be fully severable; this 

Agreement shall be construed and enforced as if the illegal, invalid, or unenforceable provision had never 

comprised a part of this Agreement and the remaining provisions of this Agreement shall remain in full 

force and effect and shall not be affected by the illegal, invalid, or unenforceable provision or by its 

severance from this Agreement.  Furthermore, in place of each such illegal, invalid, or unenforceable 
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provision, there shall be added automatically as a part of this Agreement a provision as similar in terms to 

such illegal, invalid, or unenforceable provision as may be possible and be legal, valid, and enforceable.  

Texas law shall govern the validity and interpretation of this Agreement. 

Section 8.12 Records.  Seller and Purchaser each agree to preserve, for a period of at least two years 

from their respective dates of origin, all books, records, test data, charts and other records pertaining to this 

Agreement.  Seller and Purchaser shall each, respectively, have the right during reasonable business hours 

to inspect such records to the extent necessary to verify the accuracy of any statement, charge or 

computation made pursuant to any provisions of this Agreement. 

Section 8.13 Force Majeure.  If any party is rendered unable, wholly or in part, by Force Majeure to 

carry out any of its obligations under this Agreement, other than an obligation to pay or provide money, 

then such obligations of that party to the extent affected by such Force Majeure and to the extent that due 

diligence is being used to resume performance at the earliest practicable time shall be suspended during the 

continuance of any inability so caused to the extent provided but for no longer period.  Such cause, as far 

as possible, shall be remedied with all reasonable diligence.  It is understood and agreed that the settlement 

of strikes and lockouts shall be entirely within the discretion of the affected party, and that the above 

requirements that any Force Majeure shall be remedied with all reasonable dispatch shall not require the 

settlement of strikes and lockouts by acceding to the demand of the opposing party or parties when such 

settlement is unfavorable to it in the judgment of the affected party. 

Section 8.14 Good Faith.  Each party agrees that, notwithstanding any provision herein to the contrary 

(i) it will not unreasonably withhold or condition or unduly delay any consent, approval, decision, 

determination or other action which is required or permitted under the terms of this Agreement, and (ii) it 

will act in good faith and shall at all times deal fairly with the other party.   

Section 8.15 Authority of Parties Executing Agreement, Validity.  By their execution, each of the 

individuals executing this Agreement on behalf of a party represents and warrants to the other party that he 

or she has the authority to execute the document in the capacity shown on this document.  Each of the 

parties further represent and warrant that this Agreement constitutes a valid and binding contract, 

enforceable against it in accordance with its terms. 

Section 8.16 Exhibits.  The following exhibits are attached to and incorporated into this Agreement for 

all purposes: 

Exhibit A-  MS1 Delivery Point 

Exhibit B- MS 2 Delivery Point 

Exhibit C- Brazos River Plant Facilities and Mt. Moriah Plant Facilities 

 

Section 8.17 Effective Date.  This Agreement will be effective from and after the last date of due 

execution by all Parties. 
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SELLER: 

 

 

CITY OF RIESEL 

 

 

By:        

Name:        

Title:        

 

Date:  ______________________ 

 

 

 

 

 

ATTEST: __________________________________ 

 City Secretary 
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PURCHASER: 

 

 

M.S. WATER SUPPLY CORPORATION 

 

 

By:        

Name:        

Title:        

 

Date:  ______________________ 
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Exhibit “A” 

MS1 Delivery Point 

 

 
 

  

86



 

20 
 

Exhibit “B” 

MS2 Delivery Point 
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Exhibit C 

Description of Brazos River Plant Facilities and Mt. Moriah Plant Facilities 
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    RESOLUTION NO. 2021-5-11E 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF RIESEL, TEXAS APPROVING AND 

PROVIDING FOR THE DISSOLUTION OF THE R-M-S WATER SUPPLY CORPORATION IN 

ACCORDANCE WITH THE ASSET TRANSFER AGREEMENT 

 

BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF RIESEL, TEXAS THAT: 

 

1) The City of Riesel and MS Water Supply Corporation are the only members of the R-M-S Water 

Supply Corporation; 

 

2) As a member of the R-M-S Water Supply Corporation, the City of Riesel hereby APPROVES the 

transfer of all assets, rights and obligations of the R-M-S Water Supply Corporation to the City of Riesel, 

Texas in accordance with the terms and conditions of the Asset Transfer Agreement between R-M-S Water 

Supply Corporation and the City of Riesel, Texas: 

 

3) As a member of the R-M-S Water Supply Corporation, the City of Riesel hereby APPROVES the 

DISSOLUTION of R-M-S Water Supply Corporation in accordance with the Asset Transfer Agreement; 

 

4) The Mayor, Mayor Pro Tem, and/or the City’s representative(s) on the Board of Directors of R-M-

S Water Supply Corporation are authorized to execute and file such instruments and take such actions 

necessary to dissolve the R-M-S Water Supply Corporation. 

 

 

RESOLVED this ___ day of ______________, 2021. 

 

 

____________________________________ 

      Printed Name: ________________________ 

      Title: ______________________________ 

      Date: ______________________________ 

Attest: 

_____________________________ 

City Secretary 
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U.S. Capital Advisors LLC 

Investor Presentation 

 

 

November 2009 

 

 

 

 

Confidential 

 
City of Riesel, Texas 

 
 
 

$5,360,000 
Combination Tax & Revenue  

Certificates of Obligation 
Taxable Series 2021  

 
 and  

 
$500,000 

Principal Forgiveness Agreement 
 

TWDB DWSRF Project 
 
 

Bond Sale Summary 
 
 

May 11, 2021 
 
 
 

Ben J. Rosenberg 

U.S. Capital Advisors LLC 

300 W. 6th Street, Suite 1900 

Austin, Texas 78701 

512.813.1104 (direct) 

brosenberg@uscallc.com 

 

 
 
 
 

Austin                                      Houston                                      Dallas 
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Summary of Bond Sale  

City of Riesel, Texas 

Riesel Area Arsenic Reduction Project  

 

 Par amount of bonds   $5,360,000 

 Principal Forgiveness       500,000 

 Total Proceeds   $5,860,000 

 

 Principal Maturities      7/1/23 – 7/1/51 

 Amortization             30 years 

 Call Date         7/1/31 

   (Standard 10 year call feature) 

 True Interest Cost          0.00% 

 Rating Agency/Credit Enhancement         None 

 Purchaser                Texas Water Development Board  

                                                                            (TWDB) 

2 
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APRIL 2021  MAY 2021 

S M T W Th F S  S M T W Th F S 

    1 2 3        1 
4 5 6 7 8 9 10  2 3 4 5 6 7 8 

11 12 13 14 15 16 17  9 10 11 12 13 14 15 

18 19 20 21 22 23 24  16 17 18 19 20 21 22 
25 26 27 28 29 30   23 24 25 26 27 28 29 

        30 31      

 

JUNE 2021   

S M T W Th F S         

  1 2 3 4 5         

6 7 8 9 10 11 12         

13 14 15 16 17 18 19         
20 21 22 23 24 25 26         

27 28 29 30            

               

 
 

Date  Action  Responsibility 

     
1/19/2021  TWDB Board approved loan commitment for City’s water 

project-DWSRF 

 P 

     
2/9  City Council Meeting – Consideration and approval of Notice of 

Intent to Issue Certificates of Obligation Resolution and 

Reimbursement Resolution.   

 C, BC, FA 

 

     
2/11  Solicit Paying Agent Registrar (PAR) and Escrow Agent for TWDB 

required services.   

 FA 

     
2/19  Publish 1

st
 Notice of Intent in local newspaper – Riesel Rustler. 

 

Notice information needs to be provided to newspaper no later 

than noon on Tuesday 2/16/21.      

 

Must also publish on City website and wait 45 days before 

council action to award sale of certificates.   

 C, BC 

 

 

 

 

C 

     
2/26  Publish 2

nd
 Notice of Intent in local newspaper – Riesel Rustler.  C, BC 

     

3/16  Bond Counsel to provide TWDB draft documents – 20 business days 

prior to City Council ordinance adoption / approval.   

 BC 

     
4/6  TWDB to provide actual interest rates for CO ordinance / loan.   

(Not needed – due to 0% interest loan)  

 P  

     
4/13  Sale Date.  POSTPONED.  City Council Meeting – consider and 

adopt Ordinance authoring Certificates.  City will also consider and 

adopt a Principal Forgiveness Agreement, related Escrow Agreement 

and other matters related thereto.   

 C, BC 

     

CITY OF RIESEL, TEXAS 
TIMETABLE OF EVENTS 

COMBINATION TAX & REV CERTIFICATES OF OBLIGATION, TAXABLE SERIES 2021_TWDB 
REGULAR CITY COUNCIL MEETINGS – 2

ND
 TUESDAYS OF THE MONTH – 6:30PM 

 

 
Timetable of Events 

Draft 5/3/21 

 

92



Page 2 

     

     

Date  Action  Responsibility 

     
5/11  Sale Date.  City Council Meeting – consider and adopt Ordinance 

authoring Certificates.  City will also consider and adopt a Principal 

Forgiveness Agreement, related Escrow Agreement and other 

matters related thereto.   

 C, BC 

     
5/28  Submit initial Outlay Request / Escrow Release Authorization to 

TWDB – 13 business days prior to Closing 

 FA 

     
5/28  Distribute draft Closing Memorandum.  FA 

     
6/7  Have all final closing documents to TWDB – 8 business days 

prior to Closing.   

 FA, BC 

     
6/17  Closing.  Deliver Certificates and receive proceeds.  C, BC 

     
 

 

 

Financing Team Members: 
C      - City of Riesel 

BC      - Bond Counsel – Orrick  
FA      - Financial Advisor – U.S. Capital Advisors 

PAR/Escrow - Paying Agent Registrar – BONY Melon 

P      - Purchaser – TWDB 
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CITY OF RIESEL, TEXAS 
Combination Tax and Revenue Certificates of Obligation, Taxable Series 2021 

TWDB Loan 

 

Distribution List 
 

ISSUER 

City of Riesel 

104 North Highway 6 

P.O. Box 249 

Riesel, Texas 76682-0249 

 

Alisha Flanary 

City Secretary 

254-896-6501   Fax: 254-896-2404 

citysecretary@cityofriesel.org 
 

Kevin Hogg 

Mayor 

bosshogg6480@sbcglobal.net 

 

Mike Dixon 

City Attorney 

Haley&Olsen 

254-776-3336 

mdixon@haleyolson.com 

 

 

 

FINANCIAL ADVISOR 

U.S. Capital Advisors 

Ben J. Rosenberg 

300 W. 6
th
 Street, Suite 1900 

Austin, TX 78701 

Phone:  512-813-1104 

brosenberg@uscallc.com 

 

Julie Petersen 

4444 Westheimer, Suite G500 

Houston, TX 77027 

Phone:  713-366-0590 

jpetersen@uscallc.com 

 

David Holland 

Phone: 713-366-0566 

dholland@uscallc.com 

 

 

ENGINEER 

CP&Y, Inc. 

 

Terry Winne, PE 

903-553-0503 

903-241-0401 cell 

twinn@cpyi.com 

 

BOND COUNSEL 

Orrick, Herrington & Sutcliffe LLP 

300 W 6th Street 

Suite 1850 

Austin, TX 78701 

 

Jerry Kyle 

jkyle@orrick.com 

 

Direct 512 582 6951 

Fax 512-582-6949 

 

Taylor Raymond 

512-582-6911 

561-352-4170 

traymond@orrick.com 

 

WATER LAWYER 

McLean & Howard LLP 

Barton Oaks Plaza, Bldg II 

901 S. Mopac, Suite 225 

Austin, TX 78746 

 

Tony Corbett 

512-328-2008 

tcorbett@mcleanhowardlaw.com 

 

 

PURCHASER 
Texas Water Development Board 
1700 North Congress Avenue, 5th Flr 
Austin, TX  78711 
 

Tom Barnett – Team Manager 

tom.barnett@twdb.texas.gov 

(512) 475-1919  

 

Lina Linehan – Financial Analyst 

lina.linehan@twdb.texas.gov  
(512) 475-1580 

 

Marcus Snell  – Project Reviewer 

(512) 463-5722 

marcus,snell@twdb.texas.gov 

 

Marshall L. Walters 

Assistant General Counsel 

Texas Water Development Board 

512.463.9105 

marshall.walters@twdb.texas.gov 
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Bob Wallace 

254-399-7154 

bwallace@cpyi.com 

 

Laura Dyer 

254-399-7157 

ldyer@cpyi.com 

 
Carolyn Stracik 

254-709-8896 

cstracik@cpyi.com 

 
 

Joe Reynolds – Legal  

(512) 936-2414 

joe.reynolds@twdb.texas.gov 
 

Connie Townsend 

512-463-8290 
Connie,townsend@twdb.texas.gov 

 

 

PAYING AGENT 

Seth Crone CFA, CPA 

Vice President/Relationship Management 

BNY Mellon 

Corporate Trust 

601 Travis Street, Floor 16 

Houston, TX 77002 

T  713 483 6568 

C  713 410 8259 

seth.crone@bnymellon.com 

 

 

Mary Jo Wagener  

Transaction Manager (will review docs with 

internal counsel, execute them and release 

bonds on closing) 

T 713 483 6029 

mary.wagener@bnymellon.com 

 

Saúl E. Ramirez  

Client Services Manager (will administer the 

accounts) 

P: (512) 236-6518 

E: saul.e.ramirez@bnymellon.com 
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SOURCES AND USES OF FUNDS

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Dated Date 06/01/2021

Delivery Date 06/17/2021

Sources:

Bond Proceeds:

Par Amount 5,360,000.00

Other Sources of Funds:

Principal Forgiveness - Urgent Need 500,000.00

5,860,000.00

Uses:

Project Fund Deposits:

Construction 3,574,395.00

Engineering 440,000.00

Special Services 678,000.00

Other Services 120,000.00

Contingency 785,507.00

5,597,902.00

Delivery Date Expenses:

Cost of Issuance 157,000.00

Loan Origination Fee 105,098.00

262,098.00

5,860,000.00

Note:
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BOND DEBT SERVICE

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Dated Date 06/01/2021

Delivery Date 06/17/2021

Period Debt

Ending Principal Interest Service

09/30/2023 185,000 185,000

09/30/2024 185,000 185,000

09/30/2025 185,000 185,000

09/30/2026 185,000 185,000

09/30/2027 185,000 185,000

09/30/2028 185,000 185,000

09/30/2029 185,000 185,000

09/30/2030 185,000 185,000

09/30/2031 185,000 185,000

09/30/2032 185,000 185,000

09/30/2033 185,000 185,000

09/30/2034 185,000 185,000

09/30/2035 185,000 185,000

09/30/2036 185,000 185,000

09/30/2037 185,000 185,000

09/30/2038 185,000 185,000

09/30/2039 185,000 185,000

09/30/2040 185,000 185,000

09/30/2041 185,000 185,000

09/30/2042 185,000 185,000

09/30/2043 185,000 185,000

09/30/2044 185,000 185,000

09/30/2045 185,000 185,000

09/30/2046 185,000 185,000

09/30/2047 185,000 185,000

09/30/2048 185,000 185,000

09/30/2049 185,000 185,000

09/30/2050 180,000 180,000

09/30/2051 185,000 185,000

5,360,000 0 5,360,000
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BOND DEBT SERVICE

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Dated Date 06/01/2021

Delivery Date 06/17/2021

Annual

Period Debt Debt

Ending Principal Interest Service Service

07/01/2023 185,000 185,000

09/30/2023 185,000

07/01/2024 185,000 185,000

09/30/2024 185,000

07/01/2025 185,000 185,000

09/30/2025 185,000

07/01/2026 185,000 185,000

09/30/2026 185,000

07/01/2027 185,000 185,000

09/30/2027 185,000

07/01/2028 185,000 185,000

09/30/2028 185,000

07/01/2029 185,000 185,000

09/30/2029 185,000

07/01/2030 185,000 185,000

09/30/2030 185,000

07/01/2031 185,000 185,000

09/30/2031 185,000

07/01/2032 185,000 185,000

09/30/2032 185,000

07/01/2033 185,000 185,000

09/30/2033 185,000

07/01/2034 185,000 185,000

09/30/2034 185,000

07/01/2035 185,000 185,000

09/30/2035 185,000

07/01/2036 185,000 185,000

09/30/2036 185,000

07/01/2037 185,000 185,000

09/30/2037 185,000

07/01/2038 185,000 185,000

09/30/2038 185,000

07/01/2039 185,000 185,000

09/30/2039 185,000

07/01/2040 185,000 185,000

09/30/2040 185,000

07/01/2041 185,000 185,000

09/30/2041 185,000

07/01/2042 185,000 185,000

09/30/2042 185,000

07/01/2043 185,000 185,000

09/30/2043 185,000

07/01/2044 185,000 185,000

09/30/2044 185,000

07/01/2045 185,000 185,000

09/30/2045 185,000

07/01/2046 185,000 185,000
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BOND DEBT SERVICE

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Annual

Period Debt Debt

Ending Principal Interest Service Service

09/30/2046 185,000

07/01/2047 185,000 185,000

09/30/2047 185,000

07/01/2048 185,000 185,000

09/30/2048 185,000

07/01/2049 185,000 185,000

09/30/2049 185,000

07/01/2050 180,000 180,000

09/30/2050 180,000

07/01/2051 185,000 185,000

09/30/2051 185,000

5,360,000 0 5,360,000 5,360,000
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BOND SUMMARY STATISTICS

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Dated Date 06/01/2021

Delivery Date 06/17/2021

Last Maturity 07/01/2051

Arbitrage Yield

True Interest Cost (TIC)

Net Interest Cost (NIC)

All-In TIC 0.315232%

Average Coupon

Average Life (years) 16.027

Duration of Issue (years) 16.027

Par Amount 5,360,000.00

Bond Proceeds 5,360,000.00

Total Interest

Net Interest

Total Debt Service 5,360,000.00

Maximum Annual Debt Service 185,000.00

Average Annual Debt Service 178,435.36

Par Average Average

Bond Component Value Price Coupon Life

Bond Component 5,360,000.00 100.000 16.027

5,360,000.00 16.027

All-In Arbitrage

TIC TIC Yield

Par Value 5,360,000.00 5,360,000.00 5,360,000.00

  + Accrued Interest

  + Premium (Discount)

  - Underwriter's Discount

  - Cost of Issuance Expense -157,000.00

  - Other Amounts -105,098.00

Target Value 5,360,000.00 5,097,902.00 5,360,000.00

Target Date 06/17/2021 06/17/2021 06/17/2021

Yield 0.315232%
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FORM 8038 STATISTICS

City of Riesel

Combination Tax & Revenue Certificates of Obligation, Taxable Series 2021

Final Numbers

Dated Date 06/01/2021

Delivery Date 06/17/2021

Redemption

Bond Component Date Principal Coupon Price Issue Price at Maturity

Bond Component:

07/01/2023 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2024 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2025 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2026 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2027 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2028 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2029 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2030 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2031 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2032 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2033 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2034 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2035 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2036 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2037 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2038 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2039 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2040 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2041 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2042 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2043 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2044 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2045 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2046 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2047 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2048 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2049 185,000.00 0.000% 100.000 185,000.00 185,000.00

07/01/2050 180,000.00 0.000% 100.000 180,000.00 180,000.00

07/01/2051 185,000.00 0.000% 100.000 185,000.00 185,000.00

5,360,000.00 5,360,000.00 5,360,000.00

Stated Weighted

Maturity Interest Issue Redemption Average

Date Rate Price at Maturity Maturity Yield

Final Maturity 07/01/2051 185,000.00 185,000.00

Entire Issue 5,360,000.00 5,360,000.00 16.0268

Proceeds used for accrued interest 0.00

Proceeds used for bond issuance costs (including underwriters' discount) 157,000.00

Proceeds used for credit enhancement 0.00

Proceeds allocated to reasonably required reserve or replacement fund 0.00
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ORDINANCE NO. ____ 

ORDINANCE AUTHORIZING THE ISSUANCE OF CITY OF RIESEL, 
TEXAS, COMBINATION TAX AND REVENUE CERTIFICATES OF 
OBLIGATION, TAXABLE SERIES 2021 AND MAKING CERTAIN 
FINDINGS RELATED THERETO. 

WHEREAS, the City Council (the “City Council”) of the City of Riesel, Texas (the “City”), 
deems it advisable to issue certificates of obligation in the amount and for the purposes hereinafter 
set forth; and 

WHEREAS, the certificates of obligation (herein defined as the “Certificates”) hereinafter 
authorized and designated are to be issued and delivered for cash pursuant to Subchapter C of 
Chapter 271, Local Government Code and Subchapter B, Chapter 1502, Government Code; and 

WHEREAS, the City Council has heretofore passed a resolution authorizing and directing 
the City Secretary to give notice of intention to issue certificates of obligation, and said notice has 
been (i) published in a newspaper of general circulation in the City, once a week for two (2) 
consecutive weeks, the date of the first publication being at least forty-six (46) days before the 
date of this Ordinance and (ii) posted continuously on the City’s website for at least forty-five (45) 
days before the date of this Ordinance; and 

WHEREAS, no petition signed by at least five percent of the qualified electors of the City 
has been filed with the City Secretary protesting the issuance of the Certificates; and 

WHEREAS, no bond proposition to authorize the issuance of bonds for the same purpose 
as any of the projects being financed with the proceeds of the Certificates was submitted to the 
voters of the City during the preceding three (3) years and failed to be approved; and 

WHEREAS, the Texas Water Development Board (“TWDB”) has agreed to purchase said 
Certificates; and 

WHEREAS, it is considered to be to the best interest of the City that said Certificates be 
issued; and 

WHEREAS, it is officially found, determined, and declared that the meeting at which this 
Ordinance has been adopted was open to the public and public notice of the time, place and subject 
matter of the public business to be considered and acted upon at said meeting, including this 
Ordinance, was given, all as required by the applicable provisions of Chapter 551, Texas 
Government Code;  

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF RIESEL, TEXAS: 

Section 1: Authorization; Principal Amount; Purpose.  The recitals set forth in the 
preamble hereof are incorporated herein and shall have the same force and effect as if set forth in 
this Section.  The Certificates of the City are hereby authorized to be issued and delivered in the 
aggregate principal amount of $5,360,000 for paying all or a portion of the City’s contractual 
obligations incurred in connection with (i) acquisition, purchase, construction, improvement, 
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renovation, expansion and equipping of property, buildings, structures, facilities and related 
infrastructure for the City’s System (as defined herein), including one or more new water wells 
and related pump stations and (ii) related professional services, including legal, fiscal, engineering 
and design fees, and costs of issuance (collectively, the “Projects”). 

Section 2: Definitions.   

The term “Certificates” means the City of Riesel, Texas, Combination Tax and 
Revenue Certificates of Obligation, Taxable Series 2021 authorized to be issued hereunder, and 
includes any certificates of obligation issued in exchange or replacement therefor. 

The term “DTC” means The Depository Trust Company of New York, New York, 
or any successor securities depository. 

The term “DTC Participant” means brokers and dealers, banks, trust companies, 
clearing corporations and certain other organizations on whose behalf DTC was created to hold 
securities to facilitate the clearance and settlement of securities transactions among DTC 
Participants. 

The term “Escrow Agent” shall mean the bank or trust company identified in the 
Escrow Agreement referred to in Section 14 of this Ordinance and its successors in the capacities 
of escrow agent for the Certificates. 

The term “Gross Revenues” for any period means all revenue during such period 
in respect or on account of the operation or ownership of the System, excluding restricted gifts, 
and grants in aid of construction, but including earnings and income derived from the investment 
or deposit of money in any special fund or account created and established from Gross Revenues. 

The term “Maintenance and Operating Expenses” shall mean all current expenses 
of operating and maintaining the System as allowed by generally accepted accounting principles 
applicable to the City. 

The term “Net Revenues” for any period means the Gross Revenues of the System 
less Maintenance and Operating Expenses of the System. 

The term “Paying Agent/Registrar” shall mean the bank or trust company identified 
in the Paying Agent/Registrar Agreement referred to in Section 15 of this Ordinance and its 
successors in the capacities of paying agent and registrar for the Certificates. 

The term “Representation Letter” means the Blanket Letter of Representations 
between the City and DTC. 

The term “Series 1999 Certificates” means the City’s Combination Tax and 
Revenue Certificates of Obligation, Series 1999. 

The term “Series 2009 Bonds” means the City’s Utility System Revenue Bonds, 
Series 2009. 
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The term “Series 2013 Certificates” means the City’s Combination Tax and 
Revenue Certificates of Obligation, Series 2013. 

The term “Surplus Net Revenues” means the Net Revenues of the System; 
provided, such Net Revenues may, at the option of the City, first be used to pay all other obligations 
of the City, whether now or hereafter issued, payable from Net Revenues. 

The term “System” means the entire water and wastewater system of the City, 
together with all additions thereto. 

Section 3: Designation, Date, Denominations, Numbers, Maturities of Certificates; No 
Interest.  Each Certificate issued pursuant to this Ordinance shall be designated: “CITY OF 
RIESEL, TEXAS, COMBINATION TAX AND REVENUE CERTIFICATES OF 
OBLIGATION, TAXABLE SERIES 2021” and initially there shall be issued, sold, and 
delivered hereunder fully registered certificates, without interest coupons, in the denomination of 
$5,000 or any integral multiple thereof, dated June 1, 2021, numbered consecutively from R-1 
upward (except the initial Certificate submitted to the Attorney General of the State of Texas which 
will be numbered T-1 (the “Initial Certificate”)), payable to the respective initial registered owners 
thereof (as designated in Section 13 hereof), or to the registered assignee or assignees of the 
Certificates or any portion or portions thereof (in each case, the “Registered Owner”), and the 
Certificates shall mature and be payable July 1 on the years and in the principal amounts set forth 
below: 

Year 
(July 1)

Principal  
Amount Interest Rate

2023 $185,000 0%
2024 $185,000 0%
2025 $185,000 0% 
2026 $185,000 0%
2027 $185,000 0% 
2028 $185,000 0%
2029 $185,000 0% 
2030 $185,000 0%
2031 $185,000 0% 
2032 $185,000 0% 
2033 $185,000 0%
2034 $185,000 0%
2035 $185,000 0% 
2036 $185,000 0%
2037 $185,000 0% 
2038 $185,000 0% 
2039 $185,000 0% 
2040 $185,000 0% 
2041 $185,000 0% 
2042 $185,000 0% 
2043 $185,000 0%
2044 $185,000 0% 
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2045 $185,000 0% 
2046 $185,000 0% 
2047 $185,000 0%
2048 $185,000 0% 
2049 $185,000 0%
2050 $185,000 0% 
2051 $185,000 0% 

The Certificates shall not bear interest. 

Section 4: Redemption.   

Limitation on Redemption. The Certificates shall be subject to redemption before 
their scheduled maturity only as provided in this Section 4. 

Mandatory Redemption. The Certificates shall not be subject to mandatory 
redemption prior to their scheduled maturity. 

Optional Redemption. The City reserves the right, at its option, to redeem prior to 
maturity Certificates maturing on or after July 1, 2031, in inverse order of maturity, in whole or in 
part, in principal installments of $5,000 or any integral multiple thereof, on June 1, 2031, or any 
date thereafter, at a price equal to the principal amount of the Certificates or portions thereof called 
for redemption. 

If less than all of the Certificates are to be redeemed pursuant to an optional redemption, 
the City shall determine the maturity or maturities and the amounts thereof to be redeemed and 
shall direct the Paying Agent/Registrar to call by lot, or by any other customary method that results 
in a random selection, the Certificates, or portions thereof, within such maturity or maturities and 
in such principal amounts for redemption. 

The City, at least forty-five (45) days before the redemption date, unless a shorter period 
shall be satisfactory to the Paying Agent/Registrar, shall notify the Paying Agent/Registrar of such 
redemption date and of the principal amount of Certificates to be redeemed. 

Partial Redemption. A portion of a single Certificate of a denomination greater than 
$5,000 may be redeemed, but only in a principal amount equal to $5,000 or any integral multiple 
thereof.  If such a Certificate is to be partially redeemed, the Paying Agent/Registrar shall treat 
each $5,000 portion of the Certificate as though it were a single Certificate for purposes of 
selection for redemption. 

Upon surrender of any Certificate for redemption in part, the Paying Agent/Registrar, in 
accordance with Section 5 of this Ordinance, shall authenticate and deliver and exchange 
Certificate or Certificates in an aggregate principal amount equal to the unredeemed portion of the 
Certificate so surrendered, such exchange being without charge. 

The Paying Agent/Registrar shall promptly notify the City in writing of the principal 
amount to be redeemed of any Certificate as to which only a portion thereof is to be redeemed. 
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Notice of Redemption to Owners. The Paying Agent/Registrar shall give notice of 
any redemption of Certificates by sending notice by United States mail, first class postage prepaid, 
not less than thirty (30) days before the date fixed for redemption, to the Registered Owner of each 
Certificate (or part thereof) to be redeemed, at the address shown on the Registration Books (as 
defined herein) at the close of business on the business day next preceding the date of mailing such 
notice. 

The notice shall state the redemption date, the redemption price, the place at which the 
Certificates are to be surrendered for payment, and, if less than all the Certificates outstanding are 
to be redeemed, an identification of the Certificates or portions thereof to be redeemed. 

The City reserves the right to give notice of its election or direction to redeem Certificates 
under Section 4(c) conditioned upon the occurrence of subsequent events.  Such notice may state 
(i) that the redemption is conditioned upon the deposit of moneys and/or authorized securities, in 
an amount equal to the amount necessary to effect the redemption, with the Paying 
Agent/Registrar, or such other entity as may be authorized by law, no later than the redemption 
date or (ii) that the City retains the right to rescind such notice at any time prior to the scheduled 
redemption date if the City delivers a certificate of the City to the Paying Agent/Registrar 
instructing the Paying Agent/Registrar to rescind the redemption notice, and such notice and 
redemption shall be of no effect if such moneys and/or authorized securities are not so deposited 
or if the notice is rescinded.  The Paying Agent/Registrar shall give prompt notice of any such 
rescission of a conditional notice of redemption to the affected Registered Owners.  Any 
Certificates subject to conditional redemption where redemption has been rescinded shall remain 
outstanding, and the rescission shall not constitute an event of default.  Further, in the case of a 
conditional redemption, the failure of the City to make moneys and/or authorized securities 
available in part or in whole on or before the redemption date shall not constitute an event of 
default. 

Any notice given as provided in this Section shall be conclusively presumed to have been 
duly given, whether or not the Registered Owner receives such notice. 

Payment Upon Redemption. Before or on each redemption date, the City shall 
deposit with the Paying Agent/Registrar money sufficient to pay all amounts due on the 
redemption date and the Paying Agent/Registrar shall make provision for the payment of the 
Certificates to be redeemed on such date by setting aside and holding in trust such amounts as are 
received by the Paying Agent/Registrar from the City and shall use such funds solely for the 
purpose of paying the principal of the Certificates being redeemed. 

Upon presentation and surrender of any Certificate called for redemption at the Designated 
Payment/Transfer Office of the Paying Agent/Registrar on or after the date fixed for redemption, 
the Paying Agent/Registrar shall pay the principal of such Certificate to the date of redemption 
from the money set aside for such purpose. 

Effect of Redemption. Notice of redemption having been given as provided in 
Section 4(e) of this Ordinance and subject to any conditions or rights reserved by the City under 
Section 4(e), the Certificates or portions thereof called for redemption shall become due and 
payable on the date fixed for redemption. 
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If the City shall fail to make provision for payment of all sums due on a redemption date, 
then any Certificate or portion thereof called for redemption shall remain outstanding until due 
provision is made for the payment of same by the City 

Section 5: Characteristics Certificates.

  Registration, Transfer, Conversion and Exchange; Authentication. The City shall 
keep or cause to be kept with the Paying Agent/Registrar at its corporate trust office, books or 
records for the registration of the transfer, conversion and exchange of the Certificates (the 
“Registration Books”), and the City hereby appoints the Paying Agent/Registrar as its registrar 
and transfer agent to keep such books or records and make such registrations of transfers, 
conversions and exchanges under such reasonable regulations as the City and Paying 
Agent/Registrar may prescribe; and the Paying Agent/Registrar shall make such registrations, 
transfers, conversions and exchanges as herein provided within three (3) days of presentation in 
due and proper form. The Paying Agent/Registrar shall obtain and record in the Registration Books 
the address of the Registered Owner of each Certificate to which payments with respect to the 
Certificates shall be mailed, as herein provided; but it shall be the duty of each Registered Owner 
to notify the Paying Agent/Registrar in writing of the address to which payments shall be mailed. 
The City shall have the right to inspect the Registration Books during regular business hours of 
the Paying Agent/Registrar, but otherwise the Paying Agent/Registrar shall keep the Registration 
Books confidential and, unless otherwise required by law, shall not permit their inspection by any 
other entity. The City shall pay the Paying Agent/Registrar’s standard or customary fees and 
charges for making such registration, transfer, conversion, exchange and delivery of a substitute 
Certificate or Certificates. Registration of assignments, transfers, conversions and exchanges of 
Certificates shall be made in the manner provided and with the effect stated in the FORM OF 
CERTIFICATE set forth in Exhibit A. Each substitute Certificate shall bear a letter and/or number 
to distinguish it from each other Certificate. Any tax or governmental charges required to be paid 
with respect to any registration, exchange, or transfer of Certificates shall be paid by the person 
requesting such transfer. 

New Certificates will be delivered by the Paying Agent/Registrar, in lieu of the Certificates 
being transferred or exchanged, at the designated office of the Paying Agent/Registrar, or sent by 
United States mail, first class, postage prepaid, to the new registered owner or his designee. To the 
extent possible, new Certificates issued in an exchange or transfer of Certificates will be delivered 
to the registered owner or assignee of the registered owner in not more than three (3) business days 
after the receipt of the Certificates to be canceled, and the written instrument of transfer or request 
for exchange duly executed by the registered owner or his duly authorized agent, in form 
satisfactory to the Paying Agent/Registrar. New Certificates registered and delivered in an 
exchange or transfer shall be in any integral multiple of $5,000 for any one maturity and for a like 
aggregate principal amount as the Certificates surrendered for exchange or transfer. 

Except as provided in Section 5(c) hereof, an authorized representative of the Paying 
Agent/Registrar shall, before the delivery of any such Certificate, date and manually sign the 
Certificate, and no such Certificate shall be deemed to be issued or outstanding unless such 
Certificate is so executed. The Paying Agent/Registrar promptly shall cancel all paid Certificates 
and Certificates surrendered for conversion and exchange. No additional ordinances, orders, or 
resolutions need be passed or adopted by the governing body of the City or any other body or 
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person so as to accomplish the foregoing conversion and exchange of any Certificate or portion 
thereof, and the Paying Agent/Registrar shall provide for the printing, execution, and delivery of 
the substitute Certificates in the manner prescribed herein, and the Certificates shall be of type 
composition printed on paper with lithographed or steel engraved borders of customary weight and 
strength. 

Pursuant to Section 1203.021 of the Texas Government Code, the duty of conversion and 
exchange of Certificates as aforesaid is hereby imposed upon the Paying Agent/Registrar, and, 
upon the execution of the Certificate, the converted and exchanged Certificate shall be valid, 
incontestable, and enforceable in the same manner and with the same effect as the Certificates 
which initially were issued and delivered pursuant to this Ordinance, approved by the Attorney 
General, and registered by the Comptroller of Public Accounts. 

Payment of Certificates. The City hereby further appoints the Paying Agent/Registrar 
to act as the paying agent for paying the principal of the Certificates, all as provided in this 
Ordinance. The Paying Agent/Registrar shall keep proper records of all payments made by the City 
and the Paying Agent/Registrar with respect to the Certificates, and of all conversions and exchanges 
of Certificates, and all replacements of Certificates, as provided in this Ordinance.  

The principal of the Certificates shall be paid in lawful money of the United States of 
America. The principal of each Certificate shall be paid to the Registered Owner thereof on the 
due date (whether at the maturity date or the date of prior redemption thereof) upon presentation 
and surrender of such Certificate at the Designated Payment/Transfer Office. 

(e) If the date for the payment of the principal of the Certificates is not a business day, 
then the date for such payment shall be the next succeeding day that is a business day, and payment 
on such date shall have the same force and effect as if made on the original date payment was due 
and no additional interest shall be due by reason of nonpayment on the date on which such payment 
is otherwise stated to be due and payable. 

In General. The Certificates (i) shall be issued in fully registered form, without 
interest coupons, with the principal of such Certificates to be payable only to the Registered 
Owners thereof, (ii) may be redeemed prior to their scheduled maturities, (iii) may be transferred 
and assigned, (iv) may be converted and exchanged for other Certificates, (v) shall have the 
characteristics, (vi) shall be signed, sealed, executed and authenticated, (vii) shall be payable, and 
(viii) shall be administered and the Paying Agent/Registrar, and the City shall have certain duties 
and responsibilities with respect to the Certificates, all as provided, and in the manner and to the 
effect as required or indicated, in the FORM OF CERTIFICATE set forth in Exhibit A to this 
Ordinance. The Initial Certificate is not required to be, and shall not be, authenticated by the Paying 
Agent/Registrar, but on each substitute Certificate issued in conversion of and exchange for any 
Certificate or Certificates issued under this Ordinance the Paying Agent/Registrar shall execute the 
PAYING AGENT/REGISTRAR’S AUTHENTICATION CERTIFICATE, in the form set forth in 
the FORM OF CERTIFICATE. The Mayor and City Secretary are authorized to sign the Certificates 
and to affix the City seal thereto. 

Substitute Paying Agent/Registrar. The City covenants with the Registered Owners 
of the Certificates that at all times while the Certificates are outstanding the City will provide a 

108



8 
4156-9106-4618.1 

competent and legally qualified commercial bank, trust company, or other agency duly qualified 
and legally authorized to act as and perform the services of Paying Agent/Registrar for the 
Certificates under this Ordinance, and that the Paying Agent/Registrar will be one entity. The City 
reserves the right to, and may, at its option, change the Paying Agent/Registrar upon not less than 
30 days’ written notice to the Paying Agent/Registrar, to be effective at such time which will not 
disrupt or delay payment on the next principal payment date after such notice. In the event that the 
entity at any time acting as Paying Agent/Registrar (or its successor by merger, acquisition, or other 
method) should resign or otherwise cease to act as such, the City covenants that promptly it will 
appoint a competent and legally qualified bank, trust company, financial institution, or other agency 
to act as Paying Agent/Registrar under this Ordinance. Upon any change in the Paying 
Agent/Registrar, the previous Paying Agent/Registrar promptly shall transfer and deliver the 
Registration Books (or a copy thereof), along with all other pertinent books and records relating to 
the Certificates, to the new Paying Agent/Registrar designated and appointed by the City. Upon any 
change in the Paying Agent/Registrar, the City promptly will cause a written notice thereof to be 
sent by the new Paying Agent/Registrar to each Registered Owner of the Certificates, by United 
States mail, first-class postage prepaid, which notice also shall give the address of the new Paying 
Agent/Registrar. By accepting the position and performing as such, each Paying Agent/Registrar 
shall be deemed to have agreed to the provisions of this Ordinance, and a certified copy of this 
Ordinance shall be delivered to each Paying Agent/Registrar. 

Book-Entry Only System. Notwithstanding any other provision hereof, upon initial 
issuance of the Certificates, the ownership of the Certificates shall be registered in the name of Cede 
& Co., as nominee of DTC.  The definitive Certificates shall be initially issued in the form of a 
single separate fully registered certificate for each of the maturities thereof. 

With respect to Certificates registered in the name of Cede & Co., as nominee of DTC, the 
City and the Paying Agent/Registrar shall have no responsibility or obligation to any DTC 
Participant or to any person on behalf of whom such a DTC Participant holds an interest in the 
Certificates.  Without limiting the immediately preceding sentence, the City and the Paying 
Agent/Registrar shall have no responsibility or obligation with respect to (i) the accuracy of the 
records of DTC, Cede & Co.  or any DTC Participant with respect to any ownership interest in the 
Certificates, (ii) the delivery to any DTC Participant or any other person, other than a Registered 
Owner, as shown on the Register, of any notice with respect to the Certificates, including any notice 
of redemption, or (iii) the payment to any DTC Participant or any other person, other than a 
Registered Owner, as shown in the Registration Books of any amount with respect to principal of, 
premium, if any, or interest on the Certificates.  Notwithstanding any other provision of this 
Ordinance to the contrary, the City and the Paying Agent/Registrar shall be entitled to treat and 
consider the person in whose name each Certificate is registered in the Registration Books as the 
absolute owner of such Certificate for the purpose of payment of principal of, premium, if any, and 
interest on such Certificates, for the purpose of giving notices of redemption and other matters with 
respect to such Certificate, for the purpose of registering transfer with respect to such Certificate, 
and for all other purposes whatsoever.  The Paying Agent/Registrar shall pay all principal of, 
premium, if any, and interest on the Certificates only to or upon the order of the respective owners, 
as shown in the Registration Books as provided in this Ordinance, or their respective attorneys duly 
authorized in writing, and all such payments shall be valid and effective to fully satisfy and 
discharge the City’s obligations with respect to payment of principal of, premium, if any, and 
interest on the Certificates to the extent of the sum or sums so paid.  No person other than a 
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Registered Owner, as shown in the Registration Books, shall receive a certificate evidencing the 
obligation of the City to make payments of amounts due pursuant to this Ordinance.  Upon delivery 
by DTC to the Paying Agent/Registrar of written notice to the effect that DTC has determined to 
substitute a new nominee in place of Cede & Co., the word “Cede & Co.” in this Ordinance shall 
refer to such new nominee of DTC. 

The Mayor, Mayor Pro-Tem and City Secretary are authorized and directed to execute and 
deliver any agreements, certificates, letters and other instruments (including but not limited to a 
representation letter) in such form as such official shall approve and deem appropriate to evidence 
the City’s obligations to DTC as securities depository in connection with the delivery of the 
Certificates and the City’s other public securities in book-entry only form.   

Successor Securities Depository; Transfer Outside Book-Entry Only System. In the 
event that the City or the Paying Agent/Registrar determines that DTC is incapable of discharging 
its responsibilities described herein and in the Representation Letter of the City to DTC, or in the 
event DTC discontinues the services described herein, the City or the Paying Agent/Registrar shall 
(i) appoint a successor securities depository, qualified to act as such under Section 17(a) of the 
Securities and Exchange Act of 1934, as amended, notify DTC and DTC Participants of the 
appointment of such successor securities depository and transfer one or more separate Certificates 
to such successor securities depository or (ii) notify DTC and DTC Participants of the availability 
through DTC of Certificates and transfer one or more separate Certificates to DTC Participants 
having Certificates credited to their DTC accounts.  In such event, the Certificates shall no longer 
be restricted to being registered in the Registration Books in the name of Cede & Co., as nominee 
of DTC, but may be registered in the name of the successor securities depository, or its nominee, 
or in whatever name or names Registered Owners transferring or exchanging Certificates shall 
designate, in accordance with the provisions of this Ordinance. 

Payments to Cede & Co. Notwithstanding any other provision of this Ordinance to 
the contrary, so long as any Certificates are registered in the name of Cede & Co., as nominee of 
DTC, all payments with respect to principal of, premium, if any, and interest on such Certificates, 
and all notices with respect to such Certificates, shall be made and given, respectively, in the manner 
provided in the Representation Letter. 

Section 6: Form of the Certificates. 

Form Generally.  The form of the Certificates, including the form of Paying 
Agent/Registrar’s Authentication Certificate, the form of Assignment and the form of Registration 
Certificate of the Comptroller of Public Accounts of the State of Texas to be attached to the 
Certificates, (i) shall be generally in the form set forth in Exhibit A hereto, with such appropriate 
insertions, omissions, substitutions, and other variations as are permitted or required by this 
Ordinance, and (ii) may have such letters, numbers or other marks of identification and such 
legends and endorsements (including any reproduction of an opinion of counsel) thereon as, 
consistently herewith, may be determined by the City or by the officers executing the Certificates, 
as evidenced by their execution thereof.  Any portion of the text of any Certificates may be set 
forth on the reverse thereof, with an appropriate reference thereto on the face of the certificate. 
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The definitive Certificates and the Initial Certificate shall be printed, lithographed, 
engraved, typewritten, photocopied or otherwise reproduced in any other similar manner, all 
determined by the officers executing such Certificates as evidenced by their execution. 

CUSIP Registration. The City or TWDB may secure CUSIP numbers and may 
authorize the printing of such numbers on the face of the Certificates.  It is expressly provided, 
however, that the presence or absence of CUSIP numbers on the Certificates shall be of no 
significance or effect regarding the legality thereof, and neither the City nor the attorneys 
approving said Certificates as to legality are to be held responsible for CUSIP numbers incorrectly 
printed on the Certificates. 

Legal Opinion. The approving legal opinion of Orrick, Herrington & Sutcliffe LLP, 
Austin, Texas, Bond Counsel to the City (“Bond Counsel”), may be attached to or printed on the 
reverse side of each Certificate over the certification of the City Secretary of the City, which may 
be executed in facsimile. 

Section 7: Interest and Sinking Fund, and Pledge of Taxes and Revenues.   

In order to secure and provide a source of payment for the Certificates, the City 
hereby pledges and grants to the Registered Owners of all Certificates an irrevocable lien on (i) ad 
valorem taxes levied and collected by the City, within the limitations imposed by law, for the 
payment of debt service on the Certificates (“Pledged Taxes”), and (ii) all Surplus Net Revenues 
derived from the System. 

The City hereby covenants and agrees that all Pledged Taxes, and such Surplus Net 
Revenues, shall be deposited and paid into the special funds hereinafter established, and shall be 
applied in the manner hereinafter set forth, in order to provide for the payment of the principal of 
the Certificates and all expenses of paying same. The Certificates shall constitute obligations of 
the City that shall be payable from and shall be equally and ratably secured by an irrevocable lien 
on Pledged Taxes and Surplus Net Revenues, which Pledged Taxes and Surplus Net Revenues 
shall, in the manner herein provided, be set aside for and pledged to the payment of the Certificates 
in the Interest and Sinking Fund as hereinafter provided, and the Certificates shall be in all respects 
on a parity with and of equal dignity with one another. 

Chapter 1208, Government Code applies to the issuance of the Certificates and the 
pledge of the Surplus Net Revenues and Pledged Taxes granted by the City hereunder, and such 
pledge, therefore, is valid, effective, and perfected. If Texas law is amended at any time while the 
Certificates are Outstanding and unpaid such that the pledge of Surplus Net Revenues and Pledged 
Taxes granted by the City hereunder is to be subject to the filing requirements of Chapter 9, Texas 
Business and Commerce Code, then in order to preserve to the Registered Owner the perfection of 
the security interest in such pledge, the City agrees to take such measures as it determines are 
reasonable and necessary under Texas law to comply with the applicable provisions of Chapter 9, 
Business and Commerce Code and enable a filing to perfect the security interest in such pledge to 
occur. 

A special Interest and Sinking Fund (the “Interest and Sinking Fund”) is hereby 
created solely for the benefit of the Certificates, and the Interest and Sinking Fund shall be 
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established and maintained by the City at an official depository bank of the City. The Interest and 
Sinking Fund shall be kept separate and apart from all other funds and accounts of the City and 
shall be used only for paying the principal of the Certificates. All ad valorem taxes levied and 
collected for and on account of the Certificates shall be deposited, as collected, to the credit of the 
Interest and Sinking Fund. During each year while any of the Certificates are outstanding and 
unpaid, the governing body of the City shall compute and ascertain a rate and amount of ad valorem 
tax which will be sufficient to provide and maintain a sinking fund adequate to pay the principal 
of its Certificates as such principal matures (but never less than two percent (2%) of the original 
principal amount of the Certificates as a sinking fund each year); and said tax shall be based on 
the latest approved tax rolls of the City, with full allowance being made for tax delinquencies and 
the cost of tax collection. Said rate and amount of ad valorem tax is hereby levied, and is hereby 
ordered to be levied, against all taxable property in the City for each year while any of the 
Certificates are outstanding and unpaid; and said tax shall be assessed and collected each such year 
and deposited to the credit of the aforesaid Interest and Sinking Fund. Said ad valorem taxes 
sufficient to provide for the payment of principal of the Certificates, as such principal matures, are 
hereby pledged for such payment, within the limit prescribed by law. 

The Certificates are additionally secured by a pledge of the Surplus Net Revenues 
of the System. If such Surplus Net Revenues are actually on deposit in the Interest and Sinking 
Fund in advance of the time when ad valorem taxes are scheduled to be levied for any fiscal year, 
then the amount of taxes which otherwise would have been required to be levied pursuant to 
Section 7(c) may be reduced to the extent and by the amount of the Surplus Net Revenues then on 
deposit in the Interest and Sinking Fund or budgeted for deposit therein. In no event shall this 
paragraph, or any other section of this Ordinance, diminish the unconditional obligation of the City 
to deposit into the Interest and Sinking Fund the amount necessary to pay the principal of the 
Certificates, in full and as the same become due. 

Each month during each fiscal year of the City, for so long as any Certificates 
remain outstanding, the City shall transfer into the Interest and Sinking Fund from Net Revenues 
of the System, or from ad valorem taxes collected by the City, one twelfth (1/12th) of such amounts 
as will be sufficient to pay the greater of (i) two percent (2%) of the original principal amount of 
the Certificates or (ii) the principal scheduled to become due on the Certificates on the immediately 
next following annual principal payment date. The City shall not transfer any funds from Surplus 
Net Revenues to any fund other than the Interest and Sinking Fund (except to pay those obligations 
set forth in Section 8 clauses “first” through “third” below), until such time as an amount equal to 
the total annual debt service on the Certificates for the then current fiscal year has been deposited 
into the Interest and Sinking Fund. 

The Mayor and City Secretary of the City are hereby ordered to do any and all 
things necessary to accomplish the transfer of monies to the Interest and Sinking Fund of this issue 
in ample time to pay principal on the Certificates. 

Subject to Section 9 hereof, money in the Interest and Sinking Fund and the 
Construction Fund may, at the option of the City, be invested in time deposits or certificates of 
deposit secured in the manner required by law for public funds, or be invested in direct obligations 
of the United States of America or any of its agencies or in any other obligations permitted by law; 
provided that all such deposits and investments shall be made in such manner that the money 
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required to be expended from any Fund will be available at the proper time or times. Any obligation 
in which money is so invested shall be kept and held by the official depository bank of the City at 
which the Fund is maintained from which the investment was made. All such investments shall be 
promptly sold when necessary to prevent any default in connection with the Certificates. 

For each year the Certificates are outstanding, and prior to the time taxes are to be 
levied for such year, the City shall establish, adopt, and maintain an annual budget that provides 
for either the monthly deposit of sufficient Surplus Net Revenues and/or tax revenues, the monthly 
deposit of any other legally available funds on hand at the time of the adoption of the annual 
budget, or a combination thereof, into the Interest and Sinking Fund for the repayment of the 
Certificates. 

Section 8: System Fund.  The City hereby covenants and agrees that, while the Certificates 
remain outstanding, all revenues derived from the operation of the System shall be kept separate 
and apart from all other funds and moneys of the City, and such revenues shall be deposited from 
day to day as collected into a fund maintained at an official depository of the City known as the 
“City of Riesel Waterworks and Sewer System Fund” (hereinafter called the “System Fund”). All 
moneys deposited in the System Fund shall be pledged and appropriated to the extent required for 
the following purposes and in the order of priority shown, to wit:  

First: To the payment of all necessary and reasonable Maintenance and Operating 
Expenses of the System as defined herein, or required by statute to be a first charge on and 
claim against the revenues thereof. 

Second: To the payment of any other debt incurred by the City either previously 
or hereafter and secured by a lien on the Net Revenues of the System superior to the lien 
securing the Certificates, presently including the Series 1999 Certificates and the Series 
2009 Bonds. 

Third: To the payment of principal and interest, as applicable, on the Series 2013 
Certificates and the Certificates as the same become due. 

Reference is made to Section 10 below as to additional indebtedness, which may, at the 
option of the City, be issued on parity with, superior to, or subordinate to, the pledge securing the 
Certificates. 

Any Net Revenues remaining in the System Fund after satisfying the foregoing payments 
or making adequate and sufficient provision for the payment thereof, may be appropriated and 
used for prepayment of any such indebtedness, or for improvements to the System. 

Section 9: Security of Funds.  All moneys on deposit in the Funds for which this Ordinance 
makes provision shall be secured in the manner and to the fullest extent required by the laws of 
Texas (including the Public Funds Investment Act, Chapter 2256 of the Texas Government Code; 
and the Public Funds Collateral Act, Chapter 2257 of the Texas Government Code) for the security 
of public funds and moneys on deposit in such Funds shall be used only for the purposes permitted 
by this Ordinance. 
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Section 10: Issuance of Additional Bonds or Other Obligations.  The City hereby expressly 
reserves the right to hereafter issue additional obligations secured and payable superior to, on a 
parity with, or inferior to, the lien and pledge securing the Certificates insofar as the lien on and 
pledge of the Net Revenues or the Surplus Net Revenues is concerned.   

Section 11: Damaged, Mutilated, Lost, Stolen, or Destroyed Certificates.   

Replacement Certificates. In the event any outstanding Certificate is damaged, 
mutilated, lost, stolen, or destroyed, the Paying Agent/Registrar shall cause to be printed, executed, 
and delivered, a new Certificate of the same principal amount, maturity, and interest rate, as the 
damaged, mutilated, lost, stolen, or destroyed Certificate, in replacement for such Certificate in 
the manner hereinafter provided. 

Application for Replacement Certificates. Application for replacement of damaged, 
mutilated, lost, stolen, or destroyed Certificates shall be made by the Registered Owner thereof to 
the Paying Agent/Registrar. In every case of loss, theft, or destruction of a Certificate, the 
Registered Owner applying for a replacement Certificate shall furnish to the City and to the Paying 
Agent/Registrar such security or indemnity as may be required by them to save each of them 
harmless from any loss or damage with respect thereto. Also, in every case of loss, theft, or 
destruction of a Certificate, the Registered Owner shall furnish to the City and to the Paying 
Agent/Registrar evidence to their satisfaction of the loss, theft, or destruction of such Certificate, 
as the case may be. In every case of damage or mutilation of a Certificate, the Registered Owner 
shall surrender to the Paying Agent/Registrar for cancellation the Certificate so damaged or 
mutilated. 

No Default Occurred. Notwithstanding the foregoing provisions of this Section, in 
the event any such Certificate shall have matured, and no default has occurred which is then 
continuing in the payment of the principal of the Certificate, the City may authorize the payment 
of the same (without surrender thereof except in the case of a damaged or mutilated Certificate) 
instead of issuing a replacement Certificate, provided security or indemnity is furnished as above 
provided in this Section. 

Charge for Issuing Replacement Certificates. Prior to the issuance of any 
replacement Certificate, the Paying Agent/Registrar shall charge the Registered Owner of such 
Certificate with all legal, printing, and other expenses in connection therewith. Every replacement 
Certificate issued pursuant to the provisions of this Section by virtue of the fact that any Certificate 
is lost, stolen, or destroyed shall constitute a contractual obligation of the City whether or not the 
lost, stolen, or destroyed Certificate shall be found at any time, or be enforceable by anyone, and 
shall be entitled to all the benefits of this Ordinance equally and proportionately with any and all 
other Certificates duly issued under this Ordinance. 

Authority for Issuing Replacement Certificates. In accordance with Section 
1201.061(a)(2), Texas Government Code, as amended and presently codified, this Section 11 of 
this Ordinance shall constitute authority for the issuance of any such replacement Certificate 
without necessity of further action by the governing body of the City or any other body or person, 
and the duty of the replacement of such Certificates is hereby authorized and imposed upon the 
Paying Agent/Registrar, and the Paying Agent/Registrar shall authenticate and deliver such 
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Certificates in the form and manner and with the effect, as provided in Section 5(a) of this 
Ordinance for Certificates issued in conversion and exchange for other Certificates. 

Section 12: Custody, Approval, and Registration of Certificates.  The City Secretary of the 
City is hereby authorized to have control of the Certificates initially issued and delivered hereunder 
and all necessary records and proceedings pertaining to the Certificates pending their delivery and 
their investigation, examination, and approval by the Attorney General of the State of Texas, and 
their registration by the Comptroller of Public Accounts of the State of Texas. Upon registration 
of the Certificates the Comptroller of Public Accounts (or a deputy designated in writing to act for 
the Comptroller) shall manually sign the Comptroller’s Registration Certificate attached to such 
Certificates, and the seal of the Comptroller shall be impressed, or placed in facsimile, on such 
Certificate.  

Section 13: Sale of Certificates.  The Certificates are hereby sold and shall be delivered to 
TWDB (sometimes referred to herein as the “Purchaser”), at the price of par. It is hereby officially 
found, determined, and declared that the terms of this sale are the most advantageous reasonably 
obtainable.  

Section 14: Proceeds of Sale.  After payment of costs of issuance, the remaining proceeds 
of sale of the Certificates shall be deposited into the Construction Fund hereby established at an 
official depository of the City. Funds from the Construction Fund shall be used solely for the 
purposes set forth in this Ordinance at the direction of the Mayor, City Secretary or other 
authorized City official. Pending expenditure for authorized projects and purposes, such proceeds 
of sale may be invested authorized investments in accordance with the Public Funds Investment 
Act (V.T.C.A., Government Code, Chapter 2256), and any investment earnings realized may be 
expended for such authorized projects and purposes or deposited in the Interest and Sinking Fund 
as shall be determined by the City Council. Any amounts on deposit in excess of the amounts 
insured by the Federal Deposit Insurance Corporation shall be collateralized as provided in the 
Public Funds Collateral Act, V.T.C.A., Government Code, Chapter 2257.  

Notwithstanding the above and foregoing, immediately following the delivery of the 
Certificates and prior to the deposit of the proceeds from the sale of such Certificates into the 
Construction Fund, such proceeds shall be held in trust and in escrow pursuant to the written 
escrow agreement described below pending written authorization to release said proceeds.   

An “Escrow Agreement” by and between the City and the Escrow Agent, attached hereto 
as Exhibit C and incorporated herein by reference as a part of this Ordinance for all purposes, is 
hereby approved as to form and content, and the Mayor and the City Secretary of the City are 
hereby authorized and directed to execute such Escrow Agreement in substantially the same form 
and content herein approved. 

Section 15: Approval of Paying Agent/Registrar Agreement.  The Paying Agent/Registrar 
Agreement submitted to this City Council is hereby approved. The Mayor is hereby authorized to 
amend, complete or modify such agreement as necessary and is further authorized to execute such 
agreement and the City Secretary is hereby authorized to attest such agreement. 
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Section 16: Records and Accounts – Annual Audit.  The City further covenants and agrees 
that so long as any of the Certificates remain outstanding, it will keep and maintain accurate and 
complete records and accounts pertaining to the operations of the City in which complete and 
correct entries shall be made of all transactions relating thereto, as provided by Section 1502.068, 
Texas Government Code, or other applicable law. The Registered Owners of the Certificates or 
any duly authorized agent or agents of such Owners shall have the right to inspect the Project and 
all properties comprising the same. The City further agrees that following the close of each fiscal 
year, it will cause an audit of such books and accounts to be made by an independent firm of 
Certified Public Accountants.  

Section 17: Continuing Disclosure Undertaking.   

Definitions. As used in this Section, the following terms have the meanings 
ascribed to such terms below: 

“EMMA” means the Electronic Municipal Market Access System available on the internet 
at http://emma.msrb.org. 

 “Financial Obligation” means a (a) debt obligation; (b) derivative instrument entered into 
in connection with, or pledged as security or a source of payment for, an existing or planned debt 
obligation; or (c) guarantee of a debt obligation or any such derivative instrument; provided that 
“financial obligation” shall not include municipal securities (as defined in the Securities Exchange 
Act of 1934, as amended) as to which a final official statement (as defined in the Rule) has been 
provided to the MSRB consistent with the Rule. 

“MSRB” means the Municipal Securities Rulemaking Board. 

“Rule” means SEC Rule 15c2-12, as amended from time to time. 

“SEC” means the United States Securities and Exchange Commission. 

Annual Reports. 

(i) The City shall provide annually to the MSRB, (1) within six (6) months 
after the end of each fiscal year of the City, financial information and operating data with 
respect to the City of the general type described in Exhibit B hereto, including financial 
statements of the City if audited financial statements of the City are then available, and (2) 
if not provided as part such financial information and operating data, audited financial 
statements of the City, when and if available.  Any financial statements to be provided shall 
be (i) prepared in accordance with the accounting principles described in Exhibit B, or such 
other accounting principles as the City may be required to employ from time to time 
pursuant to state law or regulation, and (ii) audited, if the City commissions an audit of 
such financial statements and the audit is completed within the period during which they 
must be provided.  If the audit of such financial statements is not complete within twelve 
(12) months after any such fiscal year end, then the City shall file unaudited financial 
statements within such 12-month period and audited financial statements for the applicable 
fiscal year, when and if the audit report on such statements becomes available. 
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(ii) If the City changes its fiscal year, it will notify the MSRB of the change 
(and of the date of the new fiscal year end) prior to the next date by which the City 
otherwise would be required to provide financial information and operating data pursuant 
to this Section. 

(iii) The financial information and operating data to be provided pursuant to this 
Section may be set forth in full in one or more documents or may be included by specific 
referenced to any document (including an official statement or other offering document, if 
it is available from the MSRB) that theretofore has been provided to the MSRB of filed 
with the SEC. 

(iv) An authorized officer of the City is authorized to establish and implement 
written procedures to ensure compliance with the reporting requirements imposed by this 
Section.   Such procedures may be modified and amended by the authorized officer from 
time to time to the extent the modification or amendment of such procedures are deemed 
necessary, useful or appropriate.   

Event Notices. The City shall notify the MSRB, in a timely manner (not in excess 
of ten (10) business days after the occurrence of an event), of any of the following events with 
respect to the Certificates: 

(i) principal and interest payment delinquencies; 

(ii) nonpayment related defaults, if material; 

(iii) unscheduled draws on debt service reserves reflecting financial difficulties; 

(iv) unscheduled draws on credit enhancements reflecting financial difficulties; 

(v) substitution of credit or liquidity providers, or their failure to perform; 

(vi) adverse tax opinions, the issuance by the Internal Revenue Service of 
proposed or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-
TEB) or other material notices or determinations with respect to the tax status of the 
Certificates, or other material events affecting the tax status of the Certificates; 

(vii) modifications to rights of Owners, if material; 

(viii) redemption calls, if material, and tender offers; 

(ix) defeasances; 

(x) release, substitution, or sale of property securing repayment of the 
Certificates, if material; 

(xi) rating changes; 

(xii) bankruptcy, insolvency, receivership or similar event of the City; 
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(xiii) the consummation of a merger, consolidation, or acquisition involving the 
City or the sale of all or substantially all of the assets of the City, other than in the ordinary 
course of business, the entry into a definitive agreement to undertake such an action or the 
termination of a definitive agreement relating to any such actions, other than pursuant to 
its terms, if material;  

(xiv) appointment of a successor trustee or change in the name of the trustee, if 
material; 

(xv) incurrence of a Financial Obligation of the City, if material, or agreement 
to covenants, events of default, remedies, priority rights, or other similar terms of a 
Financial Obligation of the City, any of which affect security holders, if material; and 

(xvi) default, event of acceleration, termination event, modification of terms, or 
other similar events under the terms of a Financial Obligation of the City, any of which 
reflect financial difficulties. 

For these purposes, (a) any event described in the immediately preceding paragraph (xii) 
is considered to occur when any of the following occur:  the appointment of a receiver, fiscal agent, 
or similar officer for the City in a proceeding under the United States Bankruptcy Code or in any 
other proceeding under state or federal law in which a court or governmental authority has assumed 
jurisdiction over substantially all of the assets or business of the City, or if such jurisdiction has 
been assumed by leaving the existing governing body and officials or officers of the City in 
possession but subject to the supervision and orders of a court or governmental authority, or the 
entry of an order confirming a plan of reorganization, arrangement, or liquidation by a court or 
governmental authority having supervision or jurisdiction over substantially all of the assets or 
business of the City, and (b) the City intends the words used in the immediately preceding 
paragraphs (xv) and (xvi) and the definition of Financial Obligation in this Ordinance to have the 
same meanings as when they are used in the Rule, as evidenced by SEC Release No. 34-83885, 
dated August 20, 2018. 

The City shall notify the MSRB, in a timely manner, of any failure by the City to provide 
financial information or operating data in accordance with Section 17(b) of this Ordinance by the 
time required by such Section. 

Identifying Information. All documents provided to the MSRB pursuant to this 
Section 17 shall be provided in an electronic format and be accompanied by identifying 
information as prescribed by the MSRB. 

Limitations, Disclaimers and Amendments. 

(i) The City shall be obligated to observe and perform the covenants specified 
in this Section 17 for so long as, but only for so long as, the City remains an “obligated 
person” with respect to the Certificates within the meaning of the Rule, except that the City 
in any event will give notice of any Certificate calls and any defeasances that cause the 
City to be no longer an “obligated person.” 
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(ii) The provisions of this Section 17 are for the sole benefit of the Registered 
Owners and beneficial owners of the Certificates, and nothing in this Section 17, express 
or implied, shall give any benefit or any legal or equitable right, remedy, or claim hereunder 
to any other person.  The City undertakes to provide only the financial information, 
operating data, financial statements, and notices which it has expressly agreed to provide 
pursuant to this Section 17  and does not hereby undertake to provide any other information 
that may be relevant or material to a complete presentation of the City’s financial results, 
condition, or prospects or hereby undertake to update any information provided in 
accordance with this Section 17  or otherwise, except as expressly provided herein.  The 
City does not make any representation or warranty concerning such information or its 
usefulness to a decision to invest in or sell Certificates at any future date. 

(iii) UNDER NO CIRCUMSTANCES SHALL THE CITY BE LIABLE TO 
THE REGISTERED OWNER OR BENEFICIAL OWNER OF ANY CERTIFICATE OR 
ANY OTHER PERSON, IN CONTRACT OR TORT, FOR DAMAGES RESULTING IN 
WHOLE OR IN PART FROM ANY BREACH BY THE CITY, WHETHER 
NEGLIGENT OR WITHOUT FAULT ON ITS PART, OF ANY COVENANT 
SPECIFIED IN THIS SECTION 17, BUT EVERY RIGHT AND REMEDY OF ANY 
SUCH PERSON, IN CONTRACT OR TORT, FOR OR ON ACCOUNT OF ANY SUCH 
BREACH SHALL BE LIMITED TO AN ACTION FOR MANDAMUS OR SPECIFIC 
PERFORMANCE. 

(iv) No default by the City in observing or performing its obligations under this 
Section 17  shall constitute a breach of or default under the Ordinance for purposes of any 
other provisions of this Ordinance. 

(v) Nothing in this Section 17  is intended or shall act to disclaim, waive, or 
otherwise limit the duties of the City under federal and state securities laws. 

(vi) The provisions of this Section 17  may be amended by the City from time 
to time to adapt to changed circumstances that arise from a change in legal requirements, 
a change in law, or a change in the identity, nature, status, or type of operations of the City, 
but only if (i) the provisions of this Section 17, as so amended, would have permitted an 
underwriter to purchase or sell Certificates in the primary offering of the Certificates in 
compliance with the Rule, taking into account any amendments or interpretations of the 
Rule to the date of such amendment, as well as such changed circumstances, and (ii) either 
(A) the Registered Owners of a majority in aggregate principal amount (or any greater 
amount required by any other provisions of this Ordinance that authorizes such an 
amendment) of the outstanding Certificates consent to such amendment or (B) an entity or 
individual person that is unaffiliated with the City (such as nationally recognized bond 
counsel) determines that such amendment will not materially impair the interests of the 
Registered Owners and beneficial owners of the Certificates.  If the City so amends the 
provisions of this Section 17, it shall include with any amended financial information or 
operating data next provided in accordance with Section 17(b) an explanation, in narrative 
form, of the reasons for the amendment and of the impact of any change in type of financial 
information or operating data so provided. 
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Section 18: Amendments.  The City may amend this Ordinance without the consent of or 
notice to any Registered Owners in any manner not detrimental to the interests of the Registered 
Owners, including the curing of any ambiguity, inconsistency, or formal defect or omission 
therein. In addition, the City may, with the written consent of the Registered Owners of a majority 
in aggregate principal amount of the Certificates then outstanding affected thereby, amend, add to, 
or rescind any of the provisions of the Ordinance; except that, without the consent of the Registered 
Owners of all of the Certificates affected, no such amendment, addition, or rescission may (1) 
change the date specified as the date on which the principal of any Certificate is due and payable, 
reduce the principal amount thereof, or change the rate of interest thereon, change the place or 
places at or the coin or currency in which any Certificate or interest thereon is payable, or in any 
other way modify the terms of payment of the principal of or interest on the Certificates, (2) give 
any preference to any Certificate over any other Certificate, or (3) reduce the aggregate principal 
amount of Certificates required for consent to any amendment, addition, or waiver. 

Section 19: Further Assurances.  The Mayor, City Secretary and other City officials are 
hereby authorized to execute and deliver such further agreements and documents as are necessary 
to carry out the intents and purposes of this Ordinance. 

Section 20: Ordinance to Constitute a Contract.  This Ordinance, including Exhibit A, 
hereto shall constitute a contract between the City and the Registered Owners of the Certificates. 

Section 21: Events of Default.  The following shall constitute an Event of Default 
hereunder: 

The failure by the City to make payment of principal of the Certificates as the same 
become due. 

Default by the City in the observance or performance of any of the other covenants, 
conditions or obligations of the City hereunder, the failure to perform which materially adversely 
affects the rights of the Registered Owners, including but not limited to, their prospect or ability 
to be repaid in accordance with this Ordinance, and the continuation thereof for a period of sixty 
(60) days after notice of such default is given by any owner to the City. 

Upon and following any event of default, any Registered Owner is entitled to seek a writ 
of mandamus from a court of proper jurisdiction requiring that the City comply with its obligations 
under this Ordinance. The rights of the Registered Owners hereunder do not include the right to 
compel acceleration of the maturity of the Certificates but only to require payment of the 
Certificates as the same are then due as. 

Section 22: Compliance with the Texas Water Development Board’s Rules and 
Regulations. The City will comply with all of the requirements contained in the resolution or 
resolutions adopted by the TWDB with respect to the issuance of the Certificates.  In addition, in 
compliance with the TWDB’s Clean Water State Revolving Fund Loan Program Rules, the City 
agrees and covenants: 

Unused Funds. Any unused funds (those funds unspent after the original approved 
project is completed) shall be used for enhancements to the original project that are explicitly 
approved by the Executive Administrator of the TWDB, or if no enhancements are authorized by 
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the Executive Administrator, the City shall submit a final accounting and disposition of any unused 
funds. 

Surplus Proceeds. Any proceeds of the Certificates determined to be surplus funds 
remaining after completion of the project and completion of a final accounting shall be used in a 
manner as approved by the Executive Administrator of the TWDB. 

TWDB Remedies. The TWDB may exercise all remedies available to it in law or 
equity, and any provision of the Certificates that restricts or limits the TWDB’s full exercise of 
these remedies shall be of no force and effect. 

Investment of Proceeds.  Proceeds from the sale of the Certificates shall be held at 
a designated state depository institution or other properly chartered and authorized institution in 
accordance with the Public Funds Investment Act, Government Code, Chapter 2256, and the 
Public Funds Collateral Act, Government Code, Chapter 2257. 

Environmental Indemnification. The City shall indemnify, hold harmless and 
protect the TWDB from any and all claims, causes of action or damages to the person or property 
of third parties arising from the sampling, analysis, transport, storage, treatment and disposition of 
any contaminated sewage sludge, contaminated sediments and/or contaminated media that may be 
generated by the City, its contractors, consultants, agents, officials and employees as a result of 
activities relating to the project, to the extent permitted by law. 

Compliance with Environmental Finding. The City shall comply with all conditions 
as specified in the final environmental finding of the Executive Administrator when issued, 
including the standard emergency discovery conditions for threatened and endangered species and 
cultural resources.  

Insurance. So long as any Certificates are outstanding, the City agrees to carry and 
maintain liability and property damage insurance of the kind and in the amounts customarily 
carried by municipal corporations in Texas on such kind of properties; provided, however, the 
City, in lieu of and/or in combination with carrying such insurance, may self-insure against all 
perils and risks by establishing self-insurance reserves. 

Compliance with Davis-Bacon. All laborers and mechanics employed by 
contractors and subcontractors for projects be paid wages at rates not less than those prevailing on 
projects of a similar character in the City in accordance with the Davis-Bacon Act, and the U.S. 
Department of Labor’s implementing regulations and all project contracts shall mandate 
compliance with the Davis-Bacon Act. All contracts and subcontracts for the construction of the 
project carried out in whole or in part with proceeds of the Certificates shall insert in full in any 
contract in excess of $2,000 the contracts clauses as provided by the TWDB. 

Federal Funding Accountability and Transparency Act. The City shall provide the 
TWDB with all information required to be reported in accordance with the Federal Funding 
Accountability and Transparency Act of 2006, Pub. L. 109-282. The City shall obtain a Data 
Universal Numbering System Number (DUNS) and shall register with the System for Award 
Management (SAM), and maintain such registration while the Certificates are outstanding. 
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Timely Use of Proceeds. All funds deposited to the credit of the Construction Fund 
will be used in a timely and expeditious manner, as required by federal statute and Environmental 
Protection Agency regulations, and the City will adhere to the project schedule approved by the 
Executive Administrator. 

American Iron and Steel Requirement. The City will abide by all applicable 
construction contract requirements related to the use of iron and steel products produced in the 
United States, as required by the 2014 Federal Appropriations Act and related State Revolving 
Fund Policy Guidelines. 

Payment of Debt Service.  Notwithstanding Section 5(b) hereof, payments of debt 
service of the Certificates will be made to the TWDB via wire transfer at no cost to the TWDB. 

Section 23: Benefits of Ordinance.  Nothing in this Ordinance; expressed or implied, is 
intended or shall be construed to confer upon any person other than the City, the Paying 
Agent/Registrar and the Registered Owners, any right, remedy, or claim, legal or equitable, under 
or by reason of this Ordinance or any provision hereof, and this Ordinance and all its provisions is 
intended to be and shall be for the sole and exclusive benefit of the City, the Paying 
Agent/Registrar and the Registered Owners. 

Section 24: No Recourse Against City Officials. No recourse shall be had for the payment 
of principal of any Certificates or for any claim based thereon or on this Ordinance against any 
official of the City or any person executing the Certificates. 

Section 25: Inconsistent Provisions.  All ordinances, orders or resolutions, or parts thereof, 
which are in conflict or inconsistent with any provision of this Ordinance are hereby repealed to 
the extent of such conflict, and the provisions of this Ordinance shall be and remain controlling as 
to the matters contained herein. 

Section 26: Governing Law. This Ordinance shall be construed and enforced in accordance 
with the laws of the State of Texas and the United States of America. 

Section 27: Effect of Headings.  The Section headings herein are for convenience only and 
shall not affect the construction hereof. 

Section 28: Construction of Terms.  If appropriate in the context of this Ordinance, words 
of the singular number shall be considered to include the plural, words of the plural number shall 
be considered to include the singular, and words of the masculine, feminine or neuter gender shall 
be considered to include the other genders. 

Section 29: Severability.  If any provision of this Ordinance or the application thereof to 
any circumstance shall be held to be invalid, the remainder of this Ordinance and the application 
thereof to other circumstances shall nevertheless be valid, and the City Council hereby declares 
that this Ordinance would have been enacted without such invalid provision. 

Section 30: Public Meeting. It is officially found, determined, and declared that the 
meeting at which this Ordinance is adopted was open to the public and public notice of the time, 
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place, and subject matter of the public business to be considered at such meeting, including this 
Ordinance, was given, all as required by Chapter 551, Texas Government Code, as amended. 

Section 31: Effective Date. This Ordinance shall take effect and be in full force 
immediately from and after its adoption on the date hereof.   

[The remainder of this page is intentionally left blank.] 

123



S-1 
4156-9106-4618.1 

PASSED AND ADOPTED this _________________, 2021. 

CITY OF RIESEL, TEXAS 

___________________________________ 
Mayor 

ATTEST:  

___________________________________ 
City Secretary  

(City Seal) 
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EXHIBIT A 

FORM OF CERTIFICATE 

Form of Definitive Certificate. 

REGISTERED REGISTERED 
NO.R-__ $____________ 

UNITED STATES OF AMERICA 
STATE OF TEXAS 

CITY OF RIESEL, TEXAS 
COMBINATION TAX AND REVENUE CERTIFICATE OF OBLIGATION 

TAXABLE SERIES 2021

Certificate Date: Interest Rate: Maturity Date: CUSIP Number: 

June 1, 2021 0.00% July 1, 20__ 

Registered Owner: 

Principal Amount: DOLLARS 

ON THE MATURITY DATE specified above, or the date of redemption prior to maturity 
THE CITY OF RIESEL, TEXAS, (the “City”), being a municipal corporation and a political 
subdivision of the State of Texas, hereby promises to pay to the Registered Owner set forth above, 
or registered assigns (hereinafter called the “Registered Owner”) the principal amount set forth 
above.  

THE PRINCIPAL OF this Certificate is payable in lawful money of the United States of 
America, without exchange or collection charges. The principal of this Certificate shall be paid to 
the Registered Owner hereof upon presentation and surrender of this Certificate at maturity or 
upon the date fixed for its redemption prior to maturity, at The Bank of New York Mellon Trust 
Company, N.A. (the “Paying Agent/Registrar”), at their office for payment in Houston, Texas (the 
“Designated Payment/Transfer Office”). All capitalized terms used herein but not defined shall 
have the meaning assigned to them in the Ordinance (defined below). 

THE CITY COVENANTS with the Registered Owner of this Certificate that on or before 
each principal payment date for this Certificate it will make available to the Paying 
Agent/Registrar, from the “Interest and Sinking Fund” created by the Ordinance authorizing this 
Certificate, the amounts required to provide for the payment, in immediately available funds, of 
all principal of the Certificates, when due. 

IF THE DATE for the payment of the principal of this Certificate shall be a Saturday, 
Sunday, legal holiday or day on which banking institutions in the city where the Paying 
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Agent/Registrar is located are required or authorized by law or executive order to close, the date 
for such payment shall be the next succeeding day that is not a Saturday, Sunday, legal holiday or 
day on which banking institutions are required or authorized to close and payment on such date 
shall for all purposes be deemed to have been made on the original date payment was due. 

THIS CERTIFICATE is one of a series of Certificates dated June 1, 2021, authorized in 
accordance with the Constitution and laws of the State of Texas and an ordinance of the City (the 
“Ordinance”) in the principal amount of $5,360,000 for the purpose of evidencing the indebtedness 
of the City to finance the acquisition, purchase, construction, improvement, renovation, expansion 
and equipping of property, buildings, structures, facilities and related infrastructure for the City’s 
water and wastewater system (the “System”), including one or more new water wells and related 
pump stations; and (ii) related professional services, including legal, fiscal, engineering and design 
fees, and costs of issuance. 

THE CITY RESERVES THE RIGHT, at its option, to redeem prior to maturity Certificates 
maturing on or after July 1, 2031, in inverse order of maturity, in whole or in part, in principal 
installments of $5,000 or any integral multiple thereof, on June 1, 2031, or any date thereafter, at 
a price equal to the principal amount of the Certificates or portions thereof called for redemption.  
If less than all of the Certificates are to be redeemed, the City shall determine the maturity or 
maturities and the amounts thereof to be redeemed and shall direct the Paying Agent/Registrar to 
call by lot the Certificates, or portion thereof, within such maturity and in such principal amounts, 
for redemption. 

NOTICE OF SUCH REDEMPTION or redemptions shall be given by first class mail, 
postage prepaid, not less than thirty (30) days before the date fixed for redemption, to the 
Registered Owner of each of the Certificates to be redeemed in whole or in part.  Subject to the 
right of the City to give a conditional notice of redemption with respect to an optional redemption, 
as described below, notice having been so given, the Certificates or portions thereof designated for 
redemption shall become due and payable on the redemption date specified in such. 

IN THE ORDINANCE, the City reserves the right in the case of an optional redemption to 
give notice of its election or direction to redeem Certificates conditioned upon the occurrence of 
subsequent events.  Such notice may state (i) that the redemption is conditioned upon the deposit 
of moneys and/or authorized securities, in an amount equal to the amount necessary to effect the 
redemption, with the Paying Agent/Registrar, or such other entity as may be authorized by law, no 
later than the redemption date or (ii) that the City retains the right to rescind such notice at any 
time prior to the scheduled redemption date if the City delivers a certificate of the City to the 
Paying Agent/Registrar instructing the Paying Agent/Registrar to rescind the redemption notice, 
and such notice and redemption shall be of no effect if such moneys and/or authorized securities 
are not so deposited or if the notice is rescinded.  The Paying Agent/Registrar shall give prompt 
notice of any such rescission of a conditional notice of redemption to the affected owners.  Any 
Certificates subject to conditional redemption where redemption has been rescinded shall remain 
Outstanding, and the rescission shall not constitute an event of default.  Further, in the case of a 
conditional redemption, the failure of the City to make moneys and/or authorized securities 
available in part or in whole on or before the redemption date shall not constitute an event of 
default. 
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ALL CERTIFICATES OF THIS SERIES are issuable solely as fully registered 
Certificates, without interest coupons, in the denomination of any integral multiple of $5,000. As 
provided in the Ordinance, this Certificate, or any unredeemed portion hereof, may, at the request 
of the Registered Owner or the assignee or assignees hereof, be assigned, transferred, converted 
into and exchanged for a like aggregate principal amount of fully registered Certificates, without 
interest coupons, payable to the appropriate Registered Owner, assignee or assignees, as the case 
may be, having the same denomination or denominations in any integral multiple of $5,000 as 
requested in writing by the appropriate Registered Owner, assignee or assignees, as the case may 
be, upon surrender of this Certificate to the Paying Agent/Registrar for cancellation, all in 
accordance with the form and procedures set forth in the Ordinance. Among other requirements 
for such assignment and transfer, this Certificate must be presented and surrendered to the Paying 
Agent/Registrar, together with proper instruments of assignment, in form and with guarantee of 
signatures satisfactory to the Paying Agent/Registrar, evidencing assignment of this Certificate or 
any portion or portions hereof in any integral multiple of $5,000 to the assignee or assignees in 
whose name or names this Certificate or any such portion or portions hereof is or are to be 
registered. The form of Assignment printed or endorsed on this Certificate may be executed by the 
Registered Owner to evidence the assignment hereof, but such method is not exclusive, and other 
instruments of assignment satisfactory to the Paying Agent/Registrar may be used to evidence the 
assignment of this Certificate or any portion or portions hereof from time to time by the Registered 
Owner. The Paying Agent/Registrar’s reasonable standard or customary fees and charges for 
assigning, transferring, converting and exchanging any Certificate or portion thereof will be paid 
by the City. In any circumstance, any taxes or governmental charges required to be paid with 
respect thereto shall be paid by the one requesting such assignment, transfer, conversion or 
exchange, as a condition precedent to the exercise of such privilege. The Paying Agent/Registrar 
shall not be required to make any such transfer, conversion, or exchange (i) during the period 
commencing on the close of business on any Record Date and ending with the opening of business 
on the next following principal payment date or (ii) with respect to any Certificate or any portion 
thereof called for redemption prior to maturity, within forty-five (45) days prior to its redemption 
date; provided, however, such limitation of transfer shall not be applicable to an exchange by the 
Registered Owner of the unredeemed balance of the Certificate. 

IN THE EVENT any Paying Agent/Registrar for the Certificates is changed by the City, 
resigns, or otherwise ceases to act as such, the City has covenanted in the Ordinance that it 
promptly will appoint a competent and legally qualified substitute therefor, and cause written 
notice thereof to be mailed to the Registered Owners of the Certificates. 

IT IS HEREBY certified, recited, and covenanted that this Certificate has been duly and 
validly authorized, issued, and delivered; that all acts, conditions, and things required or proper to 
be performed, exist, and be done precedent to or in the authorization, issuance, and delivery of this 
Certificate have been performed, existed and been done in accordance with law; that this 
Certificate is a general obligation of the City, issued on the full faith and credit thereof; and that 
ad valorem taxes sufficient to provide for the payment of the principal of this Certificate, as such 
principal comes due, have been levied and ordered to be levied against all taxable property in the 
City, and have been pledged for such payment, within the limit prescribed by law, and that this 
Certificate is additionally secured by and payable from a pledge of the Surplus Net Revenues 
derived from the System. 

127



A-4 
4156-9106-4618.1 

THE CITY has reserved the right to issue additional obligations payable and secured by 
Net Revenues of the System, either on a parity with, subordinate to, or having a priority lien over, 
the pledge of such Net Revenues securing the Certificates.  

AS TO THE PLEDGE OF SUCH NET REVENUES, THE PLEDGE SECURING THIS 
CERTIFICATE IS SUBORDINATE TO THE PLEDGE(S) SECURING THE CITY’S 
COMBINATION TAX AND REVENUE CERTIFICATES OF OBLIGATION, SERIES 1999, 
AND THE CITY’S UTILITY SYSTEM REVENUE BONDS, SERIES 2009. 

BY BECOMING the Registered Owner of this Certificate, the Registered Owner thereby 
acknowledges all of the terms and provisions of the Ordinance, agrees to be bound by such terms 
and provisions, acknowledges that the Ordinance is duly recorded and available for inspection in 
the official minutes and records of the governing body of the City, and agrees that the terms and 
provisions of this Certificate and the Ordinance constitute a contract between each Registered 
Owner hereof and the City. 

IN WITNESS WHEREOF, the City has caused this Certificate to be signed with the 
manual or facsimile signature of the Mayor of the City and countersigned with the manual or 
facsimile signature of the City Secretary, and has caused the official seal of the City to be duly 
impressed, or placed in facsimile, on this Certificate. 

CITY OF RIESEL, TEXAS 

Mayor 

COUNTERSIGNED: 

City Secretary 

(CITY SEAL) 

***** 
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Form of Registration Certificate of Comptroller of Public Accounts to appear on 
Initial Certificate only. 

REGISTRATION CERTIFICATE OF 
COMPTROLLER OF PUBLIC ACCOUNTS

OFFICE OF THE COMPTROLLER §
OF PUBLIC ACCOUNTS § REGISTER NO.  ______________
THE STATE OF TEXAS §

I HEREBY CERTIFY that this Certificate has been examined, certified as to validity and 
approved by the Attorney General of the State of Texas, and duly registered by the Comptroller of 
Public Accounts of the State of Texas. 

WITNESS my signature and seal of office this _______________________. 

Comptroller of Public Accounts 
of the State of Texas 

(SEAL) 

***** 
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Form of Certificate of Paying Agent/Registrar to appear on Definitive Certificates 
only.   

REGISTRATION CERTIFICATE OF PAYING AGENT/REGISTRAR 

This Certificate has been duly issued and registered under the provisions of the within 
mentioned Ordinance; the certificate or certificates of the above entitled and designated series 
originally delivered having been approved by the Attorney General of the State of Texas and 
registered by the Comptroller of Public Accounts, as shown by the records of the Paying 
Agent/Registrar. 

The designated offices of the Paying Agent/Registrar located in Houston, Texas, is the 
“Designated Payment/Transfer Office” for this Certificate. 

The Bank of New York Mellon Trust Company, 
N.A., as Paying Agent/Registrar 

Registration Date: 

_______________________ By 
     Authorized Signature 

***** 
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Form of Assignment. 

ASSIGNMENT 

FOR VALUE RECEIVED the undersigned hereby sells, assigns, and transfers unto (Print 
or typewrite name, address, and zip code of transferee:)  

(Social 
Security or other identifying number) the within Certificate and all rights thereunder, and hereby 
irrevocably constitutes and appoints   

 attorney to transfer the within Certificate on the books kept for registration 
thereof, with full power of substitution in the premises.   

DATED: 

Signature guaranteed: 

NOTICE: The signature on this assignment 
must correspond with the name of the 
registered owner as it appears on the face of the 
within Certificate in every particular.

***** 

The Initial Certificate shall be in the form set forth in paragraph (a), (b) and (d) of 
this Exhibit A, except the following shall replace the heading and the first paragraph: 

REGISTERED REGISTERED 
NO. T-1 $5,360,000 

UNITED STATES OF AMERICA 
STATE OF TEXAS 

CITY OF RIESEL, TEXAS 
COMBINATION TAX AND REVENUE CERTIFICATE OF OBLIGATION 

TAXABLE SERIES 2021 

Certificate Date: June 1, 2021 

Delivery Date:     June 17, 2021 

Registered Owner: TEXAS WATER DEVELOPMENT BOARD 

Principal Amount: FIVE MILLION THREE HUNDRED SIXTY THOUSAND AND NO/100 
DOLLARS 
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THE CITY OF RIESEL, TEXAS, (the “City”), being a municipal corporation and a 
political subdivision of the State of Texas, hereby promises to pay to the Registered Owner set 
forth above, or registered assigns (hereinafter called the “Registered Owner”) on July 1 in each of 
the years, in the principal amounts and bearing interest at the per annum rates in accordance with 
the following schedule: 

Year 
(July 1)

Principal  
Amount Interest Rate

2023 $185,000 0%
2024 $185,000 0%
2025 $185,000 0% 
2026 $185,000 0%
2027 $185,000 0% 
2028 $185,000 0%
2029 $185,000 0% 
2030 $185,000 0%
2031 $185,000 0% 
2032 $185,000 0% 
2033 $185,000 0%
2034 $185,000 0%
2035 $185,000 0% 
2036 $185,000 0%
2037 $185,000 0% 
2038 $185,000 0%
2039 $185,000 0% 
2040 $185,000 0% 
2041 $185,000 0% 
2042 $185,000 0% 
2043 $185,000 0%
2044 $185,000 0%
2045 $185,000 0% 
2046 $185,000 0% 
2047 $185,000 0%
2048 $185,000 0% 
2049 $185,000 0% 
2050 $185,000 0% 
2051 $185,000 0% 
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EXHIBIT B 

DESCRIPTION OF ANNUAL FINANCIAL INFORMATION 

The following information is referred to in Section 17 of this Ordinance. 

Annual Financial Statements and Operating Data 

The financial information and operating data with respect to the City to be provided 
annually in accordance with such Section are as specified below: 

1. The financial statements of the City for the most recently concluded fiscal year. 

Accounting Principles 

The accounting principles referred to in such Section are the accounting principles 
described in the notes to the financial statements. 
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EXHIBIT C 

ESCROW AGREEMENT 
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ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (Agreement), dated as of May 11, 2021, made by and between the 
City of Riesel, Texas, a political subdivision of the State of Texas in McLennan County, Texas (City), 
acting by and through the City Council of the City and The Bank of New York Mellon Trust 
Company, N.A., as Escrow Agent, together with any successor in such capacity; 

WITNISSETH:  

WHEREAS, pursuant to an Ordinance adopted on May 11, 2021 (Ordinance), the City authorized 
the issuance of $5,360,000 City of Riesel, Texas Combination Tax and Revenue Certificates of 
Obligation, Taxable Series 2021, dated May 1, 2021 (Obligations) to obtain financial assistance from 
the Texas Water Development Board (TWDB) for the purpose of funding water system 
improvements (Project); and  

WHEREAS, the TWDB determined that the City qualifies for principal forgiveness and agreed to 
provide additional financial assistance in the amount of $500,000 that will be forgiven (Principal 
Forgiveness Amount); and 

WHEREAS, the Escrow Agent is a state or national bank designated by the Texas Comptroller as a 
state depository institution in accordance with Texas Government Code, Chapter 404, Subchapter C, 
or is a designated custodian of collateral in accordance with Texas Government Code, Chapter 404, 
Subchapter D and is otherwise qualified and empowered to enter into this Agreement, and hereby 
acknowledges its acceptance of the terms and provisions hereof; and 

WHEREAS, a condition of the Obligations and the principal forgiveness is the deposit of the 
proceeds of the Obligations  and Principal Forgiveness Amount (collectively, the Proceeds) in escrow 
subject to being withdrawn only with the approval of the Executive Administrator of the TWDB 
(Executive Administrator) or another designated representative; provided, however, the Proceeds can 
be transferred to different investments so long as all parties hereto consent to such transfer;  

NOW, THEREFORE, in consideration of the mutual agreements herein contained and in 
consideration of the amount of fees to be paid by the City to the Escrow Agent, as set forth on Exhibit 
A, the receipt of which is hereby acknowledged, and in order to secure the delivery of the Obligations 
and the Principal Forgiveness Amount, the parties hereto mutually undertake, promise and agree for 
themselves, their respective representatives and successors, as follows:  

SECTION 1: ESCROW ACCOUNTS. Upon the delivery of the Obligations described above, the 
Proceeds identified under TWDB Commitment Numbers L1001186 and LF1001210 shall be 
deposited to the credit of special escrow accounts or escrow subaccounts (Escrow Accounts) 
maintained at the Escrow Agent on behalf of the City and the TWDB and shall not be commingled 
with any other accounts or with any other proceeds or funds. The Proceeds received by the Escrow 
Agent under this Agreement shall not be considered as a banking deposit by the City, and the Escrow 
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Agent shall have no right to title with respect thereto except as Escrow Agent under the terms of this 
Agreement.  

The Escrow Accounts shall be entitled “City of Riesel, Texas Combination Tax and Revenue 
Certificates of Obligation, Taxable Series 2021, Texas Water Development Board L1001186 Escrow 
Account” (Obligations Escrow Account) and the “City of Riesel, Texas Combination Tax and 
Revenue Certificates of Obligation, Taxable Series 2021, Texas Water Development Board 
LF1001210 Escrow Account” (Principal Forgiveness Escrow Account) and shall not be subject to 
warrants, drafts, or checks drawn by the City but shall be disbursed or withdrawn to pay the costs of 
the Project for which the Obligations were issued or other purposes in accordance with the Ordinance 
and solely upon written authorization from the Executive Administrator or his/her designated 
representative.  The Escrow Agent shall provide to the City and to the TWDB the Escrow Accounts 
bank statements upon request.  

SECTION 2: COLLATERAL. All cash deposited to the credit of such Escrow Accounts and any 
accrued interest in excess of the amounts insured by the FDIC and remaining uninvested under the 
terms of this Agreement shall be continuously secured by a valid pledge of direct obligations of the 
United States of America or other collateral meeting the requirements of the Public Funds Collateral 
Act, Texas Government Code, Chapter 2257.  

SECTION 3: INVESTMENTS. While the Proceeds are held in escrow, the Escrow Agent shall 
only invest escrowed Proceeds in investments that are authorized by the Public Funds Investment 
Act, Texas Government Code, Chapter 2256 (PFIA).  It is the City’s responsibility to direct the 
Escrow Agent to invest all Proceeds in a manner that is consistent not only with the PFIA but also 
with its own written investment policy. 

SECTION 4: DISBURSEMENTS. The Escrow Agent shall not honor any disbursement from the 
Escrow Accounts, or any portion thereof, unless and until it has been supplied with written approval 
and consent by the Executive Administrator or his/her designated representative.  However, no 
written approval and consent by the Executive Administrator shall be required if the disbursement 
involves transferring Proceeds from one investment to another within the Escrow Accounts provided 
that all such investments are consistent with the PFIA requirements.  

SECTION 5: UNEXPENDED FUNDS. Any Proceeds remaining unexpended in the Escrow 
Accounts after completion of the Project and after the final accounting has been submitted to and 
approved by the TWDB shall be disposed of pursuant to the provisions of the Ordinance.  The City 
shall deliver a copy of such TWDB approval of the final accounting to the Escrow Agent together 
with instructions concerning the disbursement of unexpended Proceeds hereunder.  The Escrow 
Agent shall have no obligation to ensure that such unexpended Proceeds are used as required by the 
provisions of the Ordinance, that being the sole obligation of the City. 

SECTION 6: CERTIFICATIONS. The Escrow Agent shall be authorized to accept and rely upon 
the certifications and documents furnished to the Escrow Agent by the City and the TWDB and shall 
not be liable for the payment of any funds made in reliance in good faith upon such certifications or 
other documents or approvals, as herein recited.  
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SECTION 7: LIABILITY OF ESCROW AGENT. To the extent permitted by law, the Escrow 
Agent shall not be liable for any act done or step taken or omitted by it or any mistake of fact or law, 
except for its negligence or default or failure in the performance of any obligation imposed upon it 
hereunder.  The Escrow Agent shall not be responsible in any manner for any proceedings in 
connection with the Obligations or any recitation contained in the Obligations. 

SECTION 8: RECORDS. The Escrow Agent will keep complete and correct books of record and 
account relating to the receipts, disbursements, allocations, and application of the money deposited 
to the Escrow Account, and investments of the Escrow Account and all proceeds thereof.  The records 
shall be available for inspection and copying at reasonable hours and under reasonable conditions by 
the City and the TWDB.  

SECTION 9: MERGER/CONSOLIDATION. In the event that the Escrow Agent merges or 
consolidates with another company or sells or transfers substantially all of its assets or corporate trust 
business, then the successor company shall be the successor Escrow Agent without the necessity of 
further action as long as the successor company is a state or national bank designated by the Texas 
Comptroller as a state depository institution in accordance with Texas Government Code, Chapter 
404, Subchapter C, or is a designated custodian of collateral in accordance with Texas Government 
Code Chapter 404, Subchapter D.  The Escrow Agent must provide the TWDB with written 
notification within 30 days of acceptance of the merger, consolidation, or transfer.  If the merger, 
consolidation or other transfer has occurred between state banks, the newly-created entity shall 
forward the certificate of merger or exchange issued by the Texas Department of Banking as well as 
the statement filed with the pertinent chartering authority, if applicable, to the TWDB within five 
business days following such merger, consolidation or exchange.  

SECTION 10: AMENDMENTS. This Agreement may be amended from time to time as necessary 
with the written consent of the City and the TWDB, but no such amendments shall increase the 
liabilities or responsibilities or diminish the rights of the Escrow Agent without its consent.  

SECTION 11: TERMINATION. In the event that this Agreement is terminated by either the City 
or by the Escrow Agent, the Escrow Agent must report said termination in writing to the TWDB 
within five business days of such termination.  The City is responsible for ensuring that the following 
criteria are satisfied in selecting the successor escrow agent and notifying the TWDB of the change 
in escrow agents: (a) the successor escrow agent must be an FDIC-insured state or national bank 
designated by the Texas Comptroller as a state depository; (b) the successor escrow agent must be 
retained prior to or at the time of the termination; (c) an escrow agreement must be executed by and 
between the City and the successor escrow agent and must contain the same or substantially similar 
terms and conditions as are present in this Agreement; and (d) the City must forward a copy of the 
executed escrow agreement with the successor escrow agent within five business days of said 
termination.  No funds shall be released by the TWDB until it has received, reviewed, and approved 
the escrow agreement with the successor escrow agent.  If the City has not appointed a successor 
escrow agent within thirty (30) days of the notice of termination, the Escrow Agent may petition any 
court of competent jurisdiction in Texas for the appointment of a successor escrow agent or for other 
appropriate relief, and any such resulting appointment shall be binding upon the City.  Whether 
appointed by the City or a court, the successor escrow agent and escrow agreement must be approved 
by the TWDB for the appointment to be effective.  The Escrow Agent is responsible for performance 
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under this Agreement until a successor has been approved by the TWDB and has signed an acceptable 
escrow agreement. 

SECTION 12: EXPIRATION.  This Agreement shall expire upon final transfer of the funds in the 
Escrow Accounts to the City.  

SECTION 13: POINT OF CONTACT.  The points of contact for the Escrow Agent, the City and 
the TWDB are as follows: 

The Bank of New York Mellon Trust Company, N.A. Executive Administrator 
601 Travis Street, Floor 16  Texas Water Development Board 
Houston, Texas 77002 1700 North Congress Avenue 
713-483-6568  Austin, Texas 78701  
Seth.crone@bnymellon.com  

City Secretary 
City of Riesel, Texas 
104 N. Highway 6 
Riesel, Texas 76682 

SECTION 14: CHOICE OF LAW. This Agreement shall be governed exclusively by the 
applicable laws of the State of Texas.  Venue for disputes shall be in the District Court of Travis 
County, Texas.  

SECTION 15: ASSIGNABILITY. This Agreement shall not be assignable by the parties hereto, in 
whole or in part, and any attempted assignment shall be void and of no force and effect. 

SECTION 16: ENTIRE AGREEMENT. This Agreement evidences the entire Escrow Agreement 
between the Escrow Agent and the City and supersedes any other agreements, whether oral or written, 
between the parties regarding the Proceeds or the Escrow Accounts.  No modification or amendment 
of this Agreement shall be valid unless the same is in writing and is signed by the City and consented 
to by the Escrow Agent and the TWDB. 

SECTION 17: VALIDITY OF PROVISIONS. If any term, covenant, condition or provision of 
this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the 
remainder of the provisions shall remain in full force and effect and shall in no way be affected, 
impaired or invalidated thereby. 

SECTION 18: COMPENSATION FOR ESCROW SERVICES. The Escrow Agent shall be 
entitled to compensation for its services as stated in Exhibit A, which compensation shall be paid by 
the City but may not be paid directly from the Escrow Accounts.  

SECTION 19:  INDEMNIFICATION.  To the extent permitted by law, the City agrees to 
indemnify the Escrow Agent, its directors, officers and employees, and hold them harmless against 
any loss, liability or expense incurred without negligence or willful misconduct on its part, arising 
out of or in connection with its acceptance or administration of its duties hereunder, including the 
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cost and expense against any claim or liability in connection with the exercise or performance of any 
of its powers or duties under this Agreement. 

SECTION 20:  RIGHTS AND PROTECTIONS. No provisions of this Agreement shall require 
the Escrow Agent to expend or risk its own funds or otherwise incur any financial liability for 
performance of any of its duties hereunder, or in the exercise of any of its rights or powers, if it shall 
have reasonable grounds for believing that repayment of such funds or adequate indemnity 
satisfactory to it against such risks or liability is not assured to it. The Escrow Agent may consult 
with counsel, and the written advice of such counsel or any opinion of counsel shall be full and 
complete authorization and protection with respect to any action taken, suffered or omitted by it 
hereunder in good faith and in reliance thereon. The Escrow Agent may exercise any of the powers 
hereunder and perform any duties hereunder either directly or by or through agents, attorneys, 
custodians or nominees appointed with due care, and shall not be responsible for any willful 
misconduct or negligence on the part of any agent, attorney, custodian or nominee so appointed.  The 
Escrow agent may rely and shall be protected in acting or refraining from acting upon any resolution, 
certificate, statement, instruments, opinion, report, notice, request, direction, consent, order, bond, 
note, security or other paper or document believed by it to be genuine and to have been signed or 
presented by the proper party or parties. 

SECTION 21:  FAX/E-MAIL. The Escrow Agent shall have the right to accept and act upon 
instructions, including funds transfer instructions (Instructions) given by any officer named on 
Exhibit B hereto (each, an Authorized Officers) and delivered using Electronic Means, as defined 
herein.  The City shall provide to the Escrow Agent an incumbency certificate listing substitute or 
additional Authorized Officers who are authorized to provide such Instructions and containing 
specimen signatures of such Authorized Officers whenever a person is to be added or deleted from 
the listing. “Electronic Means” shall mean the following communications methods:  email, facsimile 
transmission, secure electronic transmission containing applicable authorization codes, passwords 
and/or authentication keys issued by the Escrow Agent, or another method or system specified by the 
Escrow Agent as available for use in connection with its services hereunder. 

If the City elects to give the Escrow Agent Instructions using Electronic Means and the 
Escrow Agent in its discretion elects to act upon such Instructions, the Escrow Agent's understanding 
of such Instructions shall be deemed controlling. The City understands and agrees that the Escrow 
Agent cannot determine the identity of the actual sender of such Instructions and that the Escrow 
Agent shall conclusively presume that directions that purport to have been sent by an Authorized 
Officer listed on the incumbency certificate provided to the Escrow Agent have been sent by such 
Authorized Officer. The City shall be responsible for ensuring that only Authorized Officers transmit 
such Instructions to the Escrow Agent and that the City and all Authorized Officers are solely 
responsible to safeguard the use and confidentiality of applicable user and authorization codes, 
passwords and/or authentication keys upon receipt by the City. The Escrow Agent shall not be liable 
for any losses, costs or expenses arising directly or indirectly from the Escrow Agent's reliance, upon 
and compliance with such Instructions notwithstanding such directions conflict or are inconsistent 
with a subsequent written instruction. The City agrees, to the extent permitted by law,: (i) to assume 
all risks arising out of the use of Electronic Means to submit Instructions to the Escrow Agent, 
including without limitation the risk of the Escrow Agent acting on unauthorized Instructions, and 
the risk of interception and misuse by third parties; (ii) that it is fully informed of the protections and 
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risks associated with the various methods of transmitting Instructions to the Escrow Agent and that 
there may be more secure methods of transmitting Instructions than the method(s) selected by the 
City; (iii) that the security procedures (if any) to be followed in connection with its transmission of 
Instructions provide to it a commercially reasonable degree of protection in light of its particular 
needs and circumstances; and (iv) to notify the Escrow Agent immediately upon learning of any 
compromise or unauthorized use of the security procedures. 

SECTION 22: ANTI-BOYCOTT VERIFICATION. The Escrow Agent hereby verifies that it and 
its parent company, wholly- or majority –owned subsidiaries, and other affiliates, if any, do not 
boycott Israel and, to the extent this Agreement is a contract for goods or services, will not boycott 
Israel during the term of this Agreement.  The foregoing verification is made solely to comply with 
Section 2271.002, Texas Government Code and to the extent such Section does not contravene 
applicable Federal law.  As  used in the foregoing verification, “boycott Israel” means refusing to 
deal with, terminating business activities with, or otherwise  taking any action that is intended to 
penalize, inflict economic harm on, or limit commercial relations specifically with Israel, or with a 
person or entity doing business in Israel or in an Israeli-controlled territory, but does not include an 
action made for ordinary business purposes. The Escrow Agent understands “affiliate” to mean an 
entity that controls, is controlled by, or is under common control with the Escrow Agent and exists 
to make a profit. 

SECTION 23: IRAN, SUDAN AND FOREIGN TERRORIST ORGANIZATIONS. The Escrow 
Agent represents that neither it nor any of its parent company, wholly- or majority-owned 
subsidiaries, and any other affiliates is a company identified on a list prepared and maintained by the 
Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, Texas 
Government Code, and posted on any of the following pages of such officer’s internet website: 

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf,  or 
https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.   

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, and to the extent such Section does not contravene applicable Federal law and excludes the 
Escrow Agent and each of  its parent company, wholly- or majority-owned subsidiaries, and any 
other affiliates, if any, that the United States government has affirmatively declared to be excluded 
from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime relating to 
a foreign terrorist organization.  The Escrow Agent understands “affiliate” to mean an entity that 
controls, is controlled by, or is under common control with the Escrow Agent and exists to make a 
profit. 

SECTION 24:  COUNTERPARTS.  This Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original and all of which shall constitute one and the 
same Agreement. 

(Signature pages follow)
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective upon signature 
of both parties.  

CITY OF RIESEL, TEXAS 

By:  ______________________________ 
Mayor 
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THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., 
as Escrow Agent 

By: __________________________________ 
Title: _________________________________ 
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EXHIBIT A 
Fee Schedule  
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Exhibit B 

Authorized Officers 

Name Signature Office 

Kevin Hogg _____________________________ Mayor 

Alisha Flanary _____________________________ City Secretary 
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A RESOLUTION APPROVING AND AUTHORIZING THE EXECUTION OF 
A PRINCIPAL FORGIVENESS AGREEMENT BETWEEN THE TEXAS 
WATER DEVELOPMENT BOARD AND THE CITY OF RIESEL, TEXAS, 
AND AN ESCROW AGREEMENT RELATING THERETO. 

WHEREAS, the Texas Water Development Board (the “TWDB”) adopted Resolution No. 
21-003 on January 19, 2021 (the “TWDB Resolution”) making a commitment to provide financial 
assistance to the City of Riesel, Texas, (the “City”) in the amount of $5,860,000 from the Clean 
Water State Revolving Fund to finance water and wastewater system improvements; and 

WHEREAS, in connection with such commitment, the TWDB determined that the City 
qualifies for a subsidy as a disadvantaged community and agreed, pursuant to the TWDB 
Resolution, to provide a loan in the amount of $5,860,000 to the City (evidenced by the issuance 
of $5,360,000 “City of Riesel, Texas, Combination Tax and Revenue Certificates of Obligation, 
Taxable Series 2021” authorized pursuant to an ordinance adopted on the date hereof) and further 
agreed that $500,000 will be forgiven upon execution of a Principal Forgiveness Agreement; and 

WHEREAS, the City Council hereby finds and determines that (1) the Principal 
Forgiveness Agreement between the City and the TWDB substantially in the form and content of 
Exhibit A attached hereto and (2) the Escrow Agreement substantially in the form and content of 
Exhibit B attached hereto should be approved and authorized to be executed. 

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF 
RIESEL, TEXAS, THAT: 

Section 1. The findings and determinations set forth in the preambles hereto are hereby 
incorporated by reference for all purposes. 

Section 2. The form of Principal Forgiveness Agreement between the TWDB and the 
City attached hereto as Exhibit A and incorporated herein for all purposes is hereby approved for 
and on behalf of the City as to form and content, and such agreement in substantially the form and 
substance attached hereto, together with such changes or revisions as the Mayor and/or the City 
Secretary may deem necessary to accomplish the financing contemplated, is hereby authorized to 
be executed by the Mayor for and on behalf of the City and as the act and deed of this City Council; 
and such Principal Forgiveness Agreement as executed by such officials shall be deemed approved 
by this City Council and constitute the agreement herein approved. 

Section 3. Upon receipt, the principal forgiveness proceeds shall be deposited in an 
account to be maintained by The Bank of New York Mellon Trust Company, N.A. (the “Escrow 
Agent”) and held in escrow pending written authorization to release such moneys. The Escrow 
Agreement between the Escrow Agent and the City attached hereto as Exhibit B and incorporated 
herein for all purposes is hereby approved for and on behalf of the City as to form and content, 
and such agreement in substantially the form and substance attached hereto, together with such 
changes or revisions as the Mayor and/or City Secretary may deem necessary to accomplish the 
financing contemplated, is hereby authorized to be executed by the Mayor for and on behalf of the 
City and as the act and deed of this City Council; and such Escrow Agreement as executed by such 
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officials shall be deemed approved by this City Council and constitute the Escrow Agreement 
herein approved. 

Section 4. The City Council hereby authorizes the execution and delivery of any and 
all other documents related to the Principal Forgiveness Agreement including any required 
documents, instruments or certificates related to obtaining the principal forgiveness. 

Section 5. It is officially found, determined, and declared that the meeting at which    
this Resolution is adopted was open to the public and public notice of the time, place, and subject 
matter of the public business to be considered at such meeting, including this Resolution, was 
given, all as required by Chapter 551, as amended, Texas Government Code. 

Section 6. This Resolution shall be in force and effect from and after its final passage, 
and it is so resolved. 
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ADOPTED THIS 11th day of May, 2021, by the City Council of the City of Riesel, Texas.   

CITY OF RIESEL, TEXAS 

Mayor 

ATTEST: 

City Secretary 

147



A-1 
4150-1779-2043.1 

Exhibit A 

PRINCIPAL FORGIVENESS AGREEMENT 
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THE STATE OF TEXAS  § TWDB Commitment No. LF1001210 
COUNTY OF TRAVIS      §   

 
PRINCIPAL FORGIVENESS AGREEMENT 

BETWEEN THE 
TEXAS WATER DEVELOPMENT BOARD 

AND THE 
CITY OF RIESEL 

 
WHEREAS, the City of Riesel (City), located in McLennan County, has filed an application with 
the Texas Water Development Board (TWDB) for financial assistance in the amount of 
$5,860,000 from the Drinking Water State Revolving Fund (DWSRF) to finance water system 
improvements identified as Project No. 62896; and 
  
WHEREAS, on January 19, 2021, the TWDB determined that the City qualifies for principal 
forgiveness as a Urgent Need project pursuant to 31 Tex. Admin. Code § 371.17 and the 
criteria set forth in the 2020 DWSRF Intended Use Plan (IUP) and agreed, pursuant to the 
TWDB Resolution to provide financial assistance in the amount of $5,860,000 to the City and 
further agreed that $500,000 will be forgiven; and 
 
WHEREAS, the TWDB and the City are the Parties to this Agreement.  
 
NOW, THEREFORE, the Parties mutually agree to adhere to the terms of this Agreement and 
to administer the Principal Forgiveness Funds provided through this Agreement in 
conformance with all applicable state and federal laws and regulations, the TWDB 
Resolution, and all terms and conditions set forth herein.  
 

ARTICLE I. DEFINITIONS 
 
The following terms, as used in this Agreement, have the meanings assigned below: 
  
Agreement means this Principal Forgiveness Agreement and the attached exhibits. 
 
CFR means the Code of Federal Regulations. 
 
Commitment means an offer by the Board to provide financial assistance to an Applicant as 
evidenced by a TWDB resolution. 
 
Construction Account means a separate account created and maintained for the deposit of 
financial assistance and utilized by the City to pay eligible expenses for the Project, as defined 
by 31 Tex. Admin. Code § 371.1 and required by the TWDB Resolution.  
 
DWSRF means the Drinking Water State Revolving Fund, a program of financial assistance 
administered by the TWDB for water projects pursuant to the Safe Drinking Water Act, 42 
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U.S.C. § 300f et seq.; applicable federal regulations; Texas Water Code, Chapter 15, §§ 15.601 
– 15.618; and 31 Tex. Admin. Code § 371.1–.91. 
 
Eligible Expenses means the expenses allowed by TWDB program requirements and 
authorized by the TWDB in the approved Project Budget. 
 
EPA means the U.S. Environmental Protection Agency. 
 
Escrow Account means an account established by the City that will be used to manage the 
Principal Forgiveness Funds in accordance with an escrow agreement acceptable to the 
Executive Administrator, which is attached hereto as EXHIBIT G, until the Executive 
Administrator authorizes the release of the Principal Forgiveness Funds to the Construction 
Account.  
 
Executive Administrator means the Executive Administrator of the TWDB or designated 
representative. 
 
Financial Assistance means funding made available to eligible Applicants as authorized in 40 
CFR § 35.3525, including principal forgiveness. 
 
Force Majeure means acts of God, strikes, lockouts, or other industrial disturbances, acts of 
the public enemy, war, blockades, insurrections, riots, epidemics, landslides, lightning, 
earthquakes, fires, storms, floods, washouts, droughts, tornadoes, hurricanes, arrests and 
restraints of government and people, explosions, breakage or damage to machinery, 
pipelines or canals, and any other inabilities of either party, whether similar to those 
enumerated or otherwise, and not within the control of the party claiming such inability that 
by the exercise of due diligence and care such party could not have avoided. 
 
Green Project means a project or portion of a project that meets the EPA criteria for inclusion 
in the Green Project Reserve, including green infrastructure, water or energy efficiency 
improvements or other environmentally innovative activities.  
 
Green Project Reserve means the equivalent amount of the EPA capitalization grant that is 
reserved for projects that meet the EPA’s criteria for green projects. 
 
IUP means the Intended Use Plan, State Fiscal Year 2020, approved by the TWDB and the 
EPA in which the Project was prioritized for funding. 
 
Obligations means the $5,360,000 City of Riesel, Texas Combination Tax and Revenue 
Certificates of Obligation, Taxable Series 2021, together with all authorizing documents, 
which evidence the portion of the financial assistance that is not forgiven, identified as 
L1001186. 
 
Outlay Report means the TWDB form regarding the total amount of costs incurred by the 
City relating to the Project for the specified period. 
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Parties or Party means the TWDB and the City and their authorized successors and assignees.  
 
Principal Forgiveness Funds means the portion of the Financial Assistance that is forgiven 
identified as LF1001210, in an amount not to exceed $500,000. 
 
Project means the project for which the TWDB is providing financial assistance under this 
Agreement and as further described in the TWDB Resolution and identified as Project No. 
62896. 
 
State means the State of Texas. 
 
TWDB Resolution means TWDB Resolution No. 21-003, dated January 19, 2021, approving 
the application for financial assistance filed by the City, and authorizing the execution of this 
Agreement. 
 
Urgent Need Project means a project addressing immediate attention to protect the public 
health and safety as further defined in the IUP for State Fiscal Year 2020. 
 

ARTICLE II. AUTHORITY AND RECITALS 
 
2.01. AUTHORITY. This Agreement is authorized and required by the Safe Drinking Water 
Act, 42 U.S.C. §§ 300f et seq., and is also governed by terms of the IUP; Texas Water Code, 
Chapter 6; Texas Water Code; Chapter 15, §§ 15.601 – 15.618; 31 Tex. Admin. Code § 371.1–
.91; and the TWDB Resolution. 
 
2.02. RECITALS. The Parties agree that the following representations are true and correct 
and form the basis of this Agreement: 
 
A. The TWDB may provide financial assistance in the form of additional subsidization, 

such as principal forgiveness, for all or a portion of the Project costs in an amount 
which the TWDB has determined to be eligible. 

 
B. On January 19, 2021, the TWDB considered an Application filed by the City for 

financial assistance from the DWSRF program. Based on the representations made by 
the City in that Application, the TWDB adopted the TWDB Resolution in which the 
TWDB: 

 
1. determined that the City qualifies for principal forgiveness and is eligible for 

financial assistance; and 
 
2. made a commitment to provide financial assistance through the purchase of 

bonds in an amount not to exceed $5,860,000 for the planning, acquisition, 
design, and construction of the Project and to provide additional subsidization 
in the form of principal forgiveness to the City in an amount not to exceed 
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$500,000 as Principal Forgiveness Funds without the expectation of 
repayment.  

 
C. The TWDB and the City enter this Agreement to memorialize and set forth the terms 

and conditions for the Principal Forgiveness Funds in an amount not to exceed 
$500,000. The Executive Administrator is authorized to execute this Agreement on 
behalf of the TWDB pursuant to the TWDB Resolution, which is attached to this 
Agreement as EXHIBIT A. The City is authorized to execute this Agreement through 
its authorized representative designated in a resolution duly adopted by the 
governing body of the City, a copy of which is attached hereto as EXHIBIT B.  

 
D. Nothing in this Agreement supersedes or affects any provisions of the Obligations 

relating to the Financial Assistance amount not forgiven. 
 

ARTICLE III. LEGAL REQUIREMENTS 
 
3.01. APPLICABLE LAWS. In consideration of the performance of the mutual agreements 
set forth in this Agreement, the City, by and through its designated and authorized 
representatives, agrees to plan, design, and construct the Project in compliance with the 
following: 
 
A. the Safe Drinking Water Act, 42 U.S.C. §§ 300f et seq., and the EPA regulations at 40 

CFR Part 35; 
 
B. all federal laws and regulations identified on EXHIBIT C; 
 
C. Texas Water Code; Chapter 15, §§ 15.601 – 15.618;  
 
D. 30 Tex. Admin. Code Chapter 290; and 
 
E. 31 Tex. Admin. Code § 371.1–91 
 
3.02. LABOR STATUTES AND REGULATIONS. The City agrees to comply with the 
following statutes and regulations and shall execute the certifications required by the TWDB 
related to same. Further, the City shall ensure that each contract for work on the Project shall 
also contain the following requirements: 
 
A. Equal Employment Opportunity. The City shall comply with Executive Order 11246 

of September 24, 1965, entitled “Equal Employment Opportunity,” as amended by 
Executive Order 11375 of October 13, 1967, and U.S. Department of Labor regulations 
at 41 CFR Chapter 60, relating to Office of Federal Contract Compliance, EEO. The City 
shall include this provision in any contract or subcontract in excess of $10,000 as 
required by 40 CFR § 31.36. 
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B. Davis-Bacon Act Wage Rates. In accordance with the Safe Drinking Water Act, 42 
U.S.C. §§ 300f et seq., and the applicable IUP, the City, its contractors and its 
subcontractors, for the Project that is funded in whole or in part with Principal 
Forgiveness Funds, shall pay all laborers and mechanics at rates not less than those 
prevailing on similar projects in the same locality, as determined by the U.S. Secretary 
of Labor’s Wage and Hour Division, in conformance with the Davis–Bacon Act, 40 
U.S.C. §§ 3141–3148, 29 CFR Part 5, relating to Labor Standards Provisions Applicable 
to Contracts Covering Federally Financed and Assisted Construction, and 29 CFR Part 
3, relating to Contractors and Subcontractors on Public Work Financed in Whole or 
in Part by Loans or Grants from the United States. All contracts and subcontracts for 
the construction of the Project carried out in whole or in part with assistance made 
available as stated herein shall insert in full in any contract in excess of $2,000 the 
contracts clauses as attached hereto as EXHIBIT D. 

 
C. Contract Work Hours and Safety Standards Act. The City shall ensure that its 

contractors and subcontractors comply with the Contract Work Hours and Safety 
Standards Act, 40 U.S.C. §§ 3701–3708 and 29 CFR Part 5. 
 

3.03. NO LOBBYING. The City agrees to comply with 40 CFR Part 34, relating to New 
Restrictions on Lobbying. The City understands and agrees that none of the Principal 
Forgiveness Funds provided under this Agreement shall be expended to pay any person for 
influencing or attempting to influence an officer or employee of any federal entity, or a 
Member of Congress, with regard to the awarding of any federal contract, federal grant, 
federal loan, or the extension, continuation, renewal, amendment or modification of any 
federal contract, loan, or grant. The City shall require that all contracts in excess of $100,000 
for work implementing the Project contain the following statement: IN ACCORDANCE WITH 
THE BYRD ANTI-LOBBYING AMENDMENT, ANY RECIPIENT WHO MAKES A PROHIBITED 
EXPENDITURE UNDER TITLE 40 CFR PART 34 OR FAILS TO FILE THE REQUIRED 
CERTIFICATION OR LOBBYING FORMS SHALL BE SUBJECT TO A CIVIL PENALTY OF NOT 
LESS THAN $10,000 AND NOT MORE THAN $100,000 FOR EACH SUCH EXPENDITURE. 
  
3.04. IRON AND STEEL. The City will abide by all applicable construction contract 
requirements related to the use of iron and steel products produced in the United States as 
required by 31 Tex. Admin. Code § 371.4, related EPA SRF Policy Guidelines and the TWDB 
American Iron and Steel Guidance, unless the City has requested and obtained a waiver from 
EPA pertaining to the Project. This section applies in a manner consistent with United States 
obligations under international agreements. If the City is a signatory to such an agreement, 
then the City is under the obligation to determine its applicability and requirements and 
document the actions taken to comply for the TWDB. 
 
3.05. PROCUREMENT. All purchases for goods, services, or commodities made with funds 
provided under this Agreement shall comply with State and local procurement and 
contracting laws.  

 
3.06. FINANCIAL, MANAGERIAL, AND TECHNICAL CAPABILITIES. The City covenants to 
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maintain its technical, financial, and managerial capability to ensure compliance with the 
Safe Drinking Water Act § 300-j12. 

 
ARTICLE IV. PLANNING, ACQUISITION, DESIGN AND CONSTRUCTION 

 
4.01. PROJECT REQUIREMENTS. The City shall comply with the following requirements: 
 
A. Plans and Specifications. The City shall construct the Project in accordance with the 

plans and specifications as sealed by a State licensed engineer and as approved by the 
Executive Administrator in compliance with 31 Tex. Admin. Code §§ 371.60–.62. 
 

B. Changes to Plans and Specifications. The City shall not make or implement any 
changes to the scope of the Executive Administrator’s approved Project or to the 
specifications for the Project without the written approval of the Executive 
Administrator. 
 

C. Project Schedule. The City shall adhere to the TWDB approved Project schedule, 
attached as EXHIBIT E, and shall timely and expeditiously use funds and complete 
the Project. The City shall not exceed or revise the Project schedule except upon 
written approval from the TWDB. The City shall not delay the Project completion date 
except by Amendment to this Agreement. 
 

D. Project Budget. The City shall be solely responsible for all costs that exceed the TWDB 
approved Project budget, attached as EXHIBIT F. The City shall notify the Executive 
Administrator immediately when it appears that the Project budget may not be 
sufficient to complete the Project. The City shall not exceed the Project budget except 
by Amendment to this Agreement.  
 

E. Environmental Compliance. The City shall comply with all environmental conditions 
and shall implement environmental mitigation measures as required through TWDB 
environmental review under 31 Tex. Admin. Code §§ 371.40–.52.  
 

4.02. PROGRESS REPORTS. The Executive Administrator may request reports on the 
progress of the Project at any time. The reports shall contain information as directed by the 
Executive Administrator and shall be submitted periodically as requested. The City shall 
respond as requested and a failure to respond may result in withholding the release of funds 
from the Escrow Account.  
 

ARTICLE V. SPECIAL COVENANTS AND REPRESENTATIONS  
 
5.01. CONDITIONS FOR DISBURSEMENT OF PRINCIPAL FORGIVENESS FUNDS. No 
Principal Forgiveness Funds shall be deposited into the Escrow Account or released until the 
applicable requirements and conditions in the TWDB Resolution and 31 Tex. Admin. Code 
§ 371.71, relating to Disbursement of Funds, are met. Construction funds shall not be 
released unless the City has complied with 31 Tex. Admin. Code §§ 371.40–.52, relating to 
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Environmental Reviews and Determinations, and 31 Tex. Admin. Code §§ 371.60–.62, 
relating to Engineering Review and Approval. If other conditions affect the release of funds, 
the Parties agree to negotiate in good faith regarding any new or different terms or 
conditions that become applicable to the release of Principal Forgiveness Funds. 
 
5.02. DELIVERY OF PRINCIPAL FORGIVENESS FUNDS. The TWDB shall deposit the 
Principal Forgiveness Funds in an approved Escrow Account to be released to the City’s 
Construction Account at the direction of the Executive Administrator. 

 
A. Outlay Reports and Invoices. The City shall submit the following documentation: 

 
1.  TWDB Outlay Report forms identifying: 

 
a. the total amount of expenses incurred by the City for the period 

covered by the Outlay Report; and 
 
b. invoices, receipts, or other documentation satisfactory in form and in 

substance to the TWDB, sufficient to establish the requested amount as 
an eligible expense incurred by the City. 

 
2. Outlay Report forms are due to TWDB quarterly during the planning, 

acquisition, and design phases and monthly during the construction phase of 
the Project until the completion of the Project. 

 
B. Release from Escrow Account. The Executive Administrator shall authorize the 

release of Principal Forgiveness Funds from Escrow when Outlay Reports have been 
approved by the TWDB. 

 
5.03. INELIGIBLE EXPENSES. The City must use Principal Forgiveness Funds for Eligible 
Expenses. The City must return any Principal Forgiveness Funds that are used for expenses 
that cannot be verified as eligible or that are ineligible. The amount of Principal Forgiveness 
Funds used for any ineligible or unverified expenses shall be credited against verified 
Eligible Expenses. If the total amount of Eligible Expenses is insufficient to fully offset the 
amount of improperly expended Principal Forgiveness Funds, the City must use other funds 
to fully repay the TWDB.  
 
5.04. FINAL ACCOUNTING. The City shall provide a final accounting of funds expended on 
the Project pursuant to 31 Tex. Admin. Code § 371.85 and return any remaining Principal 
Forgiveness Funds in a manner determined by the Executive Administrator. 
 
5.05. LEGAL STATUS. The City must notify the Executive Administrator prior to taking any 
actions to alter its legal status in any manner, such as by conversion to a conservation and 
reclamation district or a sale-transfer-merger with another retail public utility. 
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5.06. WATER CONSERVATION AND DROUGHT CONTINGENCY PLAN. If applicable, the 
City shall adopt and implement a water conservation and drought contingency plan that 
complies with Texas Water Code § 16.4021.  
 
5.07. WATER AUDIT. If the City is a retail public utility as defined in Texas Water Code 
§ 13.002 and the City provides potable water, then the City annually shall perform and file a 
water audit computing the City’s most recent annual system water loss with the TWDB. The 
first water audit shall be submitted by May 1st following the passage of one year after the 
effective date of this Agreement and then by May 1st every year thereafter during the term 
of this Agreement. The City agrees to comply with 31 Tex. Admin. Code § 358.6 relating to 
water audits. 
 
5.08. REGISTRATION REQUIREMENT. Pursuant to the Federal Funding Accountability 
and Transparency Act of 2006, Pub. L. 109-282, as amended by Pub. L. 110-252, the City shall 
obtain a Data Universal Numbering System (DUNS) Number and shall maintain registration 
in the System for Award Management (SAM). 
 
5.09. ANNUAL FINANCIAL AUDIT. During the Term of this Agreement, the City shall 
submit an annual audit of the general-purpose financial statements prepared in accordance 
with Generally Accepted Accounting Principles (GAAP) by a certified public accountant or 
licensed public accountant. Audits shall be submitted to the TWDB no later than 180 days 
after the close of the City’s fiscal year. 

 
5.10. INVESTMENT AND COLLATERALIZATION OF PUBLIC FUNDS. Financial Assistance 
funds are public funds and, as such, these funds shall be held at a designated state depository 
institution or other properly chartered and authorized institution in accordance with the 
Public Funds Investment Act, Texas Government Code, Chapter 2256, and the Public Funds 
Collateral Act, Texas Government Code, Chapter 2257. 

 
5.11. SPECIAL CONDITIONS.  
 
A. Prior to the release of funds for the costs of planning, engineering, architectural, legal, 

title, fiscal, or economic investigation, studies, surveys, or designs for that portion of 
a project that proposes surface water or groundwater development, the Executive 
Administrator must either issue a written finding that the City has the right to use the 
water the Project financed by the TWDB will provide or a written determination that 
a reasonable expectation exists that such a finding will be made before the release of 
funds for construction. 
 

B.  Prior to the release of construction funds for that portion of a project that proposes 
surface water or groundwater development, the Executive Administrators must have 
issued a written finding that the City has the right to use the water that the project 
financed by the TWDB will provide. 
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C. The City shall provide a schedule of the useful life of the project components prepared 
by an engineer as well as a certification by the applicant that the average weighted 
maturity of the obligations purchased by the TWDB does not exceed 120% of the 
average estimated useful life of the Project, as determined by the schedule. 

 
E. The City will provide documentation sufficient to the Executive Administrator 

demonstrating that the revenues pledged to the repayment of the Obligations will be 
identified in the City's Fiscal Year 2021 Certified annal Financial Report, such 
accounting to be maintained as long as the TWDB is the holder of the Obligations. 

 
ARTICLE VI. NON-PERFORMANCE AND REMEDIES  

 
6.01. STOP WORK ORDERS.  

 
A. Stop Work Order (SWO). The Executive Administrator may issue a written SWO to 

the City at any time for failure to comply with any provision of this Agreement. The 
SWO shall provide the City with notice of the facts supporting the determination to 
issue the SWO. The SWO may require cessation of work immediately or at a definite 
future date. The SWO shall provide the City with a specified time to cure.  

 
B. City’s Response. The City shall provide a written response to the SWO and shall 

provide the Executive Administrator with a detailed plan to address and cure the 
conditions causing the SWO. The City shall provide the response within five business 
days from its receipt of the SWO.  

 
C. Executive Administrator’s Reply. The Executive Administrator may accept, reject, or 

amend the City’s plan and shall provide notice of such action to the City within five 
business days of receipt of the plan. The Executive Administrator may issue an 
amended SWO that allows resumption of work contingent upon the City’s execution 
of the plan to cure. The Executive Administrator may modify the City’s plan to cure 
only in a manner consistent with the terms and conditions of this Agreement.  

 
D. City’s Option. The City shall notify the Executive Administrator within five business 

days whether it accepts the amended plan. If the City does not accept the amended 
plan, the Executive Administrator may terminate this Agreement. Upon successful 
completion of the plan to cure the conditions causing the SWO, the City shall continue 
work to complete all obligations under this Agreement.  
 

6.02. TERMINATION. The TWDB may terminate this Agreement in writing at any time. 
Upon receipt of a notice of termination, the City shall immediately discontinue all work in 
connection with the performance of this Agreement and shall promptly cancel all existing 
orders or other financial commitments chargeable to funding provided pursuant to this 
Agreement, provided, however, that any costs for Eligible Expenses incurred prior to the 
receipt of such written notice by the City shall be payable from the funding provided 
pursuant to this Agreement. 
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Within thirty days of the notice of termination, the City shall submit a statement showing in 
detail the work performed, all payments received by the City, and all payments made by or 
due from the City to any contractor prior to the date of termination.  
 
6.03. SURVIVAL OF TERMS AND CONDITIONS.  

 
A. Termination or expiration of this Agreement for any reason shall not release either 

Party from any liabilities or obligations set forth in this Agreement that: 
 

1. the Parties have expressly agreed shall survive any such termination or 
expiration, if any; or   

 
2. by their nature, would be intended to be applicable following any such 

termination or expiration. 
 

B. The Parties expressly agree that the following terms and conditions survive the 
termination or expiration of this Agreement. 

 
1. Article V, Sections 5.03, 5.04, 5.05, 5.07 and 5.08. 
 
2. Article VII, General Terms and Conditions. 

 
6.04. REAL ESTATE. If the City purchases real estate for the Project with Principal 
Forgiveness Funds and any of the real estate or portion of the real estate is not used for the 
Project, the City shall repay to the TWDB the full amount of the Principal Forgiveness Funds 
for purchase of the real estate that is not used for the Project. Such amount shall be due and 
payable within 90 days after termination or expiration of this Agreement. 

 
6.05. REMEDIES.  
 
A. The City shall have all remedies available in law or equity. 
 
B. The TWDB shall have all remedies available in law or equity, including remedies 

available under Texas Water Code §§ 6.114 and 6.115. 
 

ARTICLE VII. GENERAL TERMS AND CONDITIONS 
 
7.01. INSURANCE AND INDEMNIFICATION.  
 
A. The City shall at all times keep insured with a responsible insurance company or 

companies such portions of the Project as are customarily insured by political 
subdivisions in the State that operate like properties in similar locations under 
similar circumstances. The City shall insure against risks, accidents, casualties, or loss 
in an amount that is customarily carried by such municipalities and political 
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subdivisions and is at least sufficient to protect the TWDB's interest in the Project. 
 
B. The City is solely responsible for liability resulting from acts or omissions of the City, 

its employees, contractors, or agents. The City shall indemnify and hold the TWDB 
and the State harmless, to the extent that the City may do so in accordance with State 
law. 

 
C. Principal Forgiveness proceeds shall not be used by the City when sampling, testing, 

removing, or disposing of contaminated soils and/or media at the Project site. The 
City agrees to indemnify, hold harmless, and protect the TWDB from any and all 
claims, causes of action, or damages to the person or property of third parties arising 
from the sampling, analysis, transport, storage, treatment, and/or disposition of any 
contaminated sewage sludge, contaminated sediments, and/or contaminated media 
that may be generated by the City, its contractors, consultants, agents, officials, and 
employees as a result of activities relating to the Project to the extent permitted by 
law. 

 
7.02. PERMITS. The City shall be responsible for timely filing applications for all licenses, 
permits, registrations and other authorizations that the City has identified in the application 
for financial assistance as required for the planning, acquisition, design, and construction of 
the Project. The City shall submit copies of all these final licenses, permits, registrations and 
other authorizations issued by local, state, and federal agencies to the TWDB within thirty 
(30) days of receipt from the issuing agency. 
 
7.03. RECORDS. The City shall comply with all terms and conditions relating to records of 
the Project as follows: 
  
A. Duty to Maintain Records. The City shall maintain financial accounting records 

relating to the Project in accordance with Generally Accepted Accounting Principles. 
The City shall also require its contractors to maintain financial accounting records 
consistent with Generally Accepted Accounting Principles and with State laws 
applicable to government accounting. All accounting and other financial 
documentation shall be accurate, current, and shall reflect recordation of the 
transactions at or about the time the transactions occurred;   

 
1. Single Audit Act, 31 U.S.C. §§ 7501 - 7507. The City shall comply with the Single 

Audit Act and with Office of Management and Budget (OMB) Circular A-133, 
ensuring an audit is conducted in accordance with OMB Circulars. 

  
2. Green Projects. If all or part of the Project is designated as a Green Project, then 

the City shall maintain separate tracking of the expenses related to that Project 
or portion of the Project that has been designated as an approved Green 
Project. 

 

161



 

TWDB Commitment No. LF1001210 
Page 12 of 16 

B. Duty to Retain Records. The City shall retain all financial records and supporting 
documents and any other documents pertinent to the Project in accordance with the 
requirements of 31 Tex. Admin. Code § 371.86, relating to Records Retention. The 
TWDB requires the City to retain all records related to this Agreement for a period of 
three (3) years after the Obligations are paid in full. 

 
C. Public Records. The City understands and agrees that all documents relating to this 

Agreement are subject to the Public Information Act, Texas Government Code, 
Chapter 552, and that such documents may not be withheld from public disclosure, 
except in accordance with law and with the rulings of the Texas Attorney General. The 
City is required to make any information created or exchanged pursuant to this 
Agreement, and not otherwise excepted from disclosure under the Texas Public 
Information Act, available in a format that is accessible by the public at no additional 
charge. The City shall promptly respond to a request by the TWDB for copies of any 
of the City’s records related to this Agreement. 

 
D. Access to Records.  
   

1. State Auditor. By executing this Agreement, the City accepts the authority of 
the Texas State Auditor's Office to conduct audits and investigations in 
connection with all Principal Forgiveness Funds received pursuant to this 
Agreement. The City shall comply with directives from the Texas State Auditor 
and shall cooperate in any such investigation or audit. The City agrees to 
provide the Texas State Auditor with access to any information the Texas State 
Auditor considers relevant to the investigation or audit. The City also agrees 
to include a provision in any contract or subcontract related to this Agreement 
that requires the contractor and the subcontractor to submit to audits and 
investigations by the Texas State Auditor's Office in connection with all 
Principal Forgiveness Funds received pursuant to the contract or subcontract. 

  
2. TWDB, EPA, and Comptroller General of the United States. The City agrees that 

the TWDB, the EPA, and the Comptroller General of the United States shall 
have full access to any books, documents, papers, and records which are 
related to the funds expended under this Agreement and that further these 
federal entities may audit, examine, copy excerpts, and make transcriptions of 
any such books, documents, papers, and records. The standards of 
administration, property management, audit procedures, procurement and 
financial management, and the records and facilities of the City and its 
contractors are subject to audit and inspection by the TWDB and by the EPA 
and by any other authorized state or federal entity. All books, documents, 
papers, and records of the City related to this Agreement shall be made 
available for audit, examination, excerption, and transcription by the staff of 
the TWDB within a reasonable time after a request from the TWDB. The City 
understands and agrees that the EPA’s Regional Administrator may, after a 
thirty-day written notice, review any records the Regional Administrator 
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deems necessary to determine compliance with all requirements concerning 
the Principal Forgiveness Funds provided under this Agreement.  
 

7.04. UPDATING INFORMATION. The City shall provide the TWDB with updated 
information, reports, statements, and certifications as requested by the Executive 
Administrator relating to the financial condition of the City or the Project and the use of 
Principal Forgiveness Funds. The City shall promptly notify the TWDB of any material change 
in the activities, prospects or conditions of the City relating to the Project, or its ability to 
observe and perform its duties, covenants, obligations, and agreements under this Principal 
Forgiveness Agreement. 
 
7.05. FORCE MAJEURE. Unless otherwise provided, neither the City nor the TWDB nor any 
agency of the State shall be liable to the other for any delay in or failure of performance of a 
requirement contained in this Agreement caused by Force Majeure. The existence of such 
causes of delay or failure shall extend the period of performance until after the causes of 
delay or failure have been removed provided the non-performing Party exercises all 
reasonable due diligence to perform. Each Party must inform the other in writing with proof 
of receipt within five (5) business days of the existence of such Force Majeure or otherwise 
waive this right as a defense. 
 
7.06. NON-ASSIGNABILITY. The terms and conditions of the financial assistance provided 
by this Agreement may not be assigned, transferred, or subcontracted in any manner without 
the express written consent of the TWDB. 
 
7.07. ENTIRE AGREEMENT AND AMENDMENT. This Agreement, which incorporates all 
attached Exhibits, constitutes the entire agreement between the Parties. This Agreement 
may be amended only in writing signed by the Parties. The changes allowed under Section 
4.01 do not require an amendment to this Agreement unless a change to the Project Schedule, 
EXHIBIT E or the Project Budget, EXHIBIT F, results in a different project completion date 
or total budget amount. 

 
7.08. NO WAIVER. The failure of any Party to insist upon the strict performance of any of 
the terms, provisions, or conditions of this Agreement shall not be construed as a waiver or 
relinquishment for the future of the strict performance of any such term, provision, or 
condition or any other term, provision, or condition. 
 
7.09. NO DEBT CREATED. Each Party agrees and understands that, by this Agreement, the 
State, acting through the TWDB, is not lending its credit or in any manner creating a debt on 
behalf of the State. To the extent that the City is not securing the Obligations with ad valorem 
taxes, each Party agrees and understands that, pursuant to this Agreement, the City is not 
lending its credit or in any other manner creating a debt on behalf of the City. 
 
7.10. LAW AND VENUE. The validity, operation, and performance of this Agreement shall 
be governed and controlled by the laws of the State of Texas and applicable federal 
regulations, and the terms and conditions of this Agreement shall be construed and 
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interpreted in accordance with the laws of the State. The Parties understand and agree that 
this Agreement is for the provision of financial assistance for the planning, design, 
acquisition and construction of the Project and as such all or part of the performance of the 
terms and obligations of the Agreement will be performed in McLennan County, Texas. 
Notwithstanding the location of the Project, the Parties understand and agree that any 
proceeding brought for any breach of this Agreement involving the TWDB shall be in Travis 
County, Texas. This section does not waive the sovereign immunity of the State or the TWDB. 
 
7.11. NOTICES. All notices, notifications, or requests required or permitted by this 
Agreement shall be in writing and shall be transmitted by personal delivery or transmitted 
by United States certified mail, return receipt requested, postage prepaid, to the addresses 
of the Parties shown below. Notice shall be effective when received by the Party to whom 
notice is sent. 
 

Texas Water Development Board  
Attn: Executive Administrator    
Physical Address: 
1700 N. Congress Ave., 6th Floor 
Austin, Texas 78701-1496 
Mailing Address: 
P.O. Box 13231 
Austin, Texas 78711-3231  

City of Riesel   
Attn: City Secretary 
Physical Address: 
104 North Highway 6 
Riesel, Texas 76682-0000 
Mailing Address: 
104 North Highway 6 
Riesel, Texas 76682-0000 
 

   
 
7.12. TERM. This Agreement is effective on the date signed by the Executive Administrator. 
The Agreement shall expire upon the successful completion of the Project and Final 
Accounting in accordance with Section 5.04 of this Agreement. 
 

[remainder of page left intentionally blank]  
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TEXAS WATER DEVELOPMENT BOARD 
 
 
__________________________________________  
Jeff Walker, Executive Administrator  
 
Date:  ______________________________ 
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CITY OF RIESEL 
 
 
____________________________________ 
Kevin Hogg, Mayor 
 
Date:  __________________________________
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EXHIBIT A 
TWDB Resolution No. 21-003 
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EXHIBIT B 
City of Riesel’s Resolution  
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EXHIBIT C 
List of Federal Laws and Authorities (Cross-Cutters) 

 
The basic rules for complying with cross-cutting federal authorities are set-out in the 
CWSRF regulations at 40 C.F.R. § 35.3145 and in the DWSRF regulations at 40 C.F.R. 
§ 35.3575. A list of and link to these authorities is provided below and also available from 
the Environmental Protection Agency (EPA) at: 
http://water.epa.gov/grants_funding/dwsrf/xcuts.cfm. A handbook on the applicability of 
the cross-cutting federal authorities is available from EPA at 
http://www.epa.gov/owm/cwfinance/cwsrf/enhance/DocFiles/Other%20Docs/Crosscutt
erHandbook.pdf.  
 
Environmental Authorities 

• Archeological and Historic Preservation Act of 1974, Pub. L. 86-523, as amended 
• Clean Air Act, Pub. L. 84-159, as amended  
• Coastal Barrier Resources Act, Pub. L. 97-348  
• Coastal Zone Management Act, Pub. L. 92-583, as amended  
• Endangered Species Act, Pub. L. 93-205, as amended  
• Environmental Justice, Executive Order 12898  
• Floodplain Management, Executive Order 11988 as amended by Executive Order 

12148  
• Protection of Wetlands, Executive Order 11990  
• Farmland Protection Policy Act, Pub. L. 97-98  
• Fish and Wildlife Coordination Act, Pub. L. 85-624, as amended  
• National Historic Preservation Act of 1966, PL 89-665, as amended  
• Safe Drinking Water Act, Pub. L. 93-523, as amended  
• Wild and Scenic Rivers Act, Pub. L. 90-542, as amended  

 
Economic and Miscellaneous Authorities 

• Demonstration Cities and Metropolitan Development Act of 1966, Pub. L. 89-754, as 
amended, Executive Order 12372  

• Procurement Prohibitions under Section 306 of the Clean Air Act and Section 508 of 
the Clean Water Act, including Executive Order 11738, Administration of the Clean 
Air Act and the Federal Water Pollution Control Act with Respect to Federal Contracts, 
Grants, or Loans  

• Uniform Relocation and Real Property Acquisition Policies Act, Pub. L. 91-646, as 
amended  

• Debarment and Suspension, Executive Order 12549  
 
Social Policy Authorities 

• Age Discrimination Act of 1975, Pub. L. 94-135  
• Title VI of the Civil Rights Act of 1964, Pub. L. 88-352 (2)  
• Section 13 of the Federal Water Pollution Control Act Amendments of 1972, Pub. L. 

92-500 (the Clean Water Act)  
• Section 504 of the Rehabilitation Act of 1973, Pub. L. 93-112 (including Executive 

Orders 11914 and 11250)  
• Employment Opportunity, Executive Order 11246  
• Women's and Minority Business Enterprise, Executive Orders 11625, 12138 and 

12432  
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• Section 129 of the Small Business Administration Reauthorization and Amendment 
Act of 1988, Pub. L. 100-590  
 

The Civil Rights Act and related anti-discrimination statutes apply to all the 
operations of the SRF program. 
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EXHIBIT D  

Davis-Bacon Contract and Subcontract Provisions 
 
(a) GENERAL CONTRACT AND SUBCONTRACT PROVISIONS. 
 
The subrecipient(s) shall insert in full in any contract in excess of $2,000 which is entered 
into for the actual construction, alteration and/or repair, including painting and decorating, 
of a public building or public work, or building or work financed in whole or in part from 
Federal funds or in accordance with guarantees of a Federal agency or financed from funds 
obtained by pledge of any contract of a Federal agency to make a loan, grant or annual 
contribution (except where a different meaning is expressly indicated), and which is subject 
to the labor standards provisions of any of the acts listed in 29 CFR § 5.1 and the Consolidated 
Appropriations Act, 2016 (or subsequent federal law), the following clauses: 
 
(1) Minimum Wages 
 
(i) All laborers and mechanics employed or working upon the site of the work will be paid 
unconditionally and not less often than once a week, and without subsequent deduction or 
rebate on any account (except such payroll deductions as are permitted by regulations 
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount of 
wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 
computed at rates not less than those contained in the wage determination of the Secretary 
of Labor which is attached hereto and made a part hereof, regardless of any contractual 
relationship which may be alleged to exist between the contractor and such laborers and 
mechanics. 
 
Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered 
wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) 
of this section; also, regular contributions made or costs incurred for more than a weekly 
period (but not less often than quarterly) under plans, funds, or programs which cover the 
particular weekly period, are deemed to be constructively made or incurred during such 
weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and 
fringe benefits on the wage determination for the classification of work actually performed, 
without regard to skill, except as provided in 29 CFR § 5.5(a)(4). Laborers or mechanics 
performing work in more than one classification may be compensated at the rate specified 
for each classification for the time actually worked therein: Provided, that the employer's 
payroll records accurately set forth the time spent in each classification in which work is 
performed. The wage determination (including any additional classification and wage rates 
conformed under paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-
1321) shall be posted at all times by the contractor and its subcontractors at the site of the 
work in a prominent and accessible place where it can be easily seen by the workers. 
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Subrecipients may obtain wage determinations from the U.S. Department of Labor’s web site, 
www.dol.gov. 
 
(ii)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or 
mechanics, including helpers, which is not listed in the wage determination and which is to 
be employed under the contract shall be classified in conformance with the wage 
determination. The State award official shall approve a request for an additional 
classification and wage rate and fringe benefits therefore only when the following criteria 
have been met:  
 
(1) The work to be performed by the classification requested is not performed by a 
classification in the wage determination; and 
 
(2) The classification is utilized in the area by the construction industry; and 
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the subrecipient(s) agree on the classification and 
wage rate (including the amount designated for fringe benefits where appropriate), 
documentation of the action taken and the request, including the local wage determination 
shall be sent by the subrecipient (s) to the State award official. The State award official will 
transmit the request, to the Administrator of the Wage and Hour Division, Employment 
Standards Administration, U.S. Department of Labor, Washington, DC 20210 and to the EPA 
DB Regional Coordinator concurrently. The Administrator, or an authorized representative, 
will approve, modify, or disapprove every additional classification request within 30 days of 
receipt and so advise the State award official or will notify the State award official within the 
30-day period that additional time is necessary. 
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification 
or their representatives, and the subrecipient(s) do not agree on the proposed classification 
and wage rate (including the amount designated for fringe benefits, where appropriate), the 
award official shall refer the request and the local wage determination, including the views 
of all interested parties and the recommendation of the State award official, to the 
Administrator for determination. The request shall be sent to the EPA DB Regional 
Coordinator concurrently. The Administrator, or an authorized representative, will issue a 
determination within 30 days of receipt of the request and so advise the contracting officer 
or will notify the contracting officer within the 30-day period that additional time is 
necessary. 
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers performing work 
in the classification under this contract from the first day on which work is performed in the 
classification. 
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(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor 
shall either pay the benefit as stated in the wage determination or shall pay another bona 
fide fringe benefit or an hourly cash equivalent thereof. 
 
(iv) If the contractor does not make payments to a trustee or other third person, the 
contractor may consider as part of the wages of any laborer or mechanic the amount of any 
costs reasonably anticipated in providing bona fide fringe benefits under a plan or program, 
Provided, That the Secretary of Labor has found, upon the written request of the contractor, 
that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor 
may require the contractor to set aside in a separate account, assets for the meeting of 
obligations under the plan or program. 
 
(2) Withholding 
 
The subrecipient(s), shall upon written request of the EPA Award Official or an authorized 
representative of the Department of Labor, withhold or cause to be withheld from the 
contractor under this contract or any other Federal contract with the same prime contractor, 
or any other federally-assisted contract subject to Davis-Bacon prevailing wage 
requirements, which is held by the same prime contractor, so much of the accrued payments 
or advances as may be considered necessary to pay laborers and mechanics, including 
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full 
amount of wages required by the contract. In the event of failure to pay any laborer or 
mechanic, including any apprentice, trainee, or helper, employed or working on the site of 
the work, all or part of the wages required by the contract, the (Agency) may, after written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary 
to cause the suspension of any further payment, advance, or guarantee of funds until such 
violations have ceased. 
 
(3) Payrolls and basic records 
 
(i) Payrolls and basic records relating thereto shall be maintained by the contractor during 
the course of the work and preserved for a period of three years thereafter for all laborers 
and mechanics working at the site of the work. Such records shall contain the name, address, 
and social security number of each such worker, his or her correct classification, hourly rates 
of wages paid (including rates of contributions or costs anticipated for bona fide fringe 
benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages 
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages 
of any laborer or mechanic include the amount of any costs reasonably anticipated in 
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show that the commitment to provide 
such benefits is enforceable, that the plan or program is financially responsible, and that the 
plan or program has been communicated in writing to the laborers or mechanics affected, 
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and records which show the costs anticipated or the actual cost incurred in providing such 
benefits. Contractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and certification 
of trainee programs, the registration of the apprentices and trainees, and the ratios and wage 
rates prescribed in the applicable programs. 
 
(ii)(A) The contractor shall submit weekly, for each week in which any contract work is 
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the sub-
grant or loan from the State capitalization grant recipient. Such documentation shall be 
available on request of the State recipient or EPA. As to each payroll copy received, the 
subrecipient shall provide written confirmation in a form satisfactory to the State indicating 
whether or not the project is in compliance with the requirements of 29 CFR 5.5(a)(1) based 
on the most recent payroll copies for the specified week. The payrolls shall set out accurately 
and completely all of the information required to be maintained under 29 CFR 5.5(a)(3)(i), 
except that full social security numbers and home addresses shall not be included on the 
weekly payrolls. Instead the payrolls shall only need to include an individually identifying 
number for each employee (e.g., the last four digits of the employee's social security 
number). The required weekly payroll information may be submitted in any form desired. 
Optional Form WH-347 is available for this purpose from the Wage and Hour Division Web 
site at http://www.dol.gov/whd/forms/wh347instr.htm or its successor site. The prime 
contractor is responsible for the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social security number and current 
address of each covered worker and shall provide them upon request to the subrecipient(s) 
for transmission to the State or EPA if requested by EPA, the State, the contractor, or the 
Wage and Hour Division of the Department of Labor for purposes of an investigation or audit 
of compliance with prevailing wage requirements. It is not a violation of this section for a 
prime contractor to require a subcontractor to provide addresses and social security 
numbers to the prime contractor for its own records, without weekly submission to the 
subrecipient(s). 
 
(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by 
the contractor or subcontractor or his or her agent who pays or supervises the payment of 
the persons employed under the contract and shall certify the following:  
 
(1) That the payroll for the payroll period contains the information required to be provided 
under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being 
maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is 
correct and complete; 
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed 
on the contract during the payroll period has been paid the full weekly wages earned, 
without rebate, either directly or indirectly, and that no deductions have been made either 
directly or indirectly from the full wages earned, other than permissible deductions as set 
forth in Regulations, 29 CFR part 3; 
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(3) That each laborer or mechanic has been paid not less than the applicable wage rates and 
fringe benefits or cash equivalents for the classification of work performed, as specified in 
the applicable wage determination incorporated into the contract. 
 
(C) The weekly submission of a properly executed certification set forth on the reverse side 
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement of 
Compliance” required by paragraph (a)(3)(ii)(B) of this section. 
 
(D) The falsification of any of the above certifications may subject the contractor or 
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section 231 
of title 31 of the United States Code. 
 
(iii) The contractor or subcontractor shall make the records required under paragraph 
(a)(3)(i) of this section available for inspection, copying, or transcription by authorized 
representatives of the State, EPA or the Department of Labor, and shall permit such 
representatives to interview employees during working hours on the job. If the contractor 
or subcontractor fails to submit the required records or to make them available, the Federal 
agency or State may, after written notice to the contractor, sponsor, applicant, or owner, take 
such action as may be necessary to cause the suspension of any further payment, advance, 
or guarantee of funds. Furthermore, failure to submit the required records upon request or 
to make such records available may be grounds for debarment action pursuant to 29 CFR 
5.12. 
 
(4) Apprentices and trainees 
 
(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate 
for the work they performed when they are employed pursuant to and individually 
registered in a bona fide apprenticeship program registered with the U.S. Department of 
Labor, Employment and Training Administration, Office of Apprenticeship Training, 
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the 
Office, or if a person is employed in his or her first 90 days of probationary employment as 
an apprentice in such an apprenticeship program, who is not individually registered in the 
program, but who has been certified by the Office of Apprenticeship Training, Employer and 
Labor Services or a State Apprenticeship Agency (where appropriate) to be eligible for 
probationary employment as an apprentice. The allowable ratio of apprentices to 
journeymen on the job site in any craft classification shall not be greater than the ratio 
permitted to the contractor as to the entire work force under the registered program. Any 
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise 
employed as stated above, shall be paid not less than the applicable wage rate on the wage 
determination for the classification of work actually performed. In addition, any apprentice 
performing work on the job site in excess of the ratio permitted under the registered 
program shall be paid not less than the applicable wage rate on the wage determination for 
the work actually performed. Where a contractor is performing construction on a project in 
a locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the contractor's or 
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subcontractor's registered program shall be observed. Every apprentice must be paid at not 
less than the rate specified in the registered program for the apprentice's level of progress, 
expressed as a percentage of the journeymen hourly rate specified in the applicable wage 
determination. Apprentices shall be paid fringe benefits in accordance with the provisions 
of the apprenticeship program. If the apprenticeship program does not specify fringe 
benefits, apprentices must be paid the full amount of fringe benefits listed on the wage 
determination for the applicable classification. If the Administrator determines that a 
different practice prevails for the applicable apprentice classification, fringes shall be paid in 
accordance with that determination. In the event the Office of Apprenticeship Training, 
Employer and Labor Services, or a State Apprenticeship Agency recognized by the Office, 
withdraws approval of an apprenticeship program, the contractor will no longer be 
permitted to utilize apprentices at less than the applicable predetermined rate for the work 
performed until an acceptable program is approved. 
 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at 
less than the predetermined rate for the work performed unless they are employed pursuant 
to and individually registered in a program which has received prior approval, evidenced by 
formal certification by the U.S. Department of Labor, Employment and Training 
Administration. The ratio of trainees to journeymen on the job site shall not be greater than 
permitted under the plan approved by the Employment and Training Administration. Every 
trainee must be paid at not less than the rate specified in the approved program for the 
trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified 
in the applicable wage determination. Trainees shall be paid fringe benefits in accordance 
with the provisions of the trainee program. If the trainee program does not mention fringe 
benefits, trainees shall be paid the full amount of fringe benefits listed on the wage 
determination unless the Administrator of the Wage and Hour Division determines that 
there is an apprenticeship program associated with the corresponding journeyman wage 
rate on the wage determination which provides for less than full fringe benefits for 
apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration 
shall be paid not less than the applicable wage rate on the wage determination for the 
classification of work actually performed. In addition, any trainee performing work on the 
job site in excess of the ratio permitted under the registered program shall be paid not less 
than the applicable wage rate on the wage determination for the work actually performed. 
In the event the Employment and Training Administration withdraws approval of a training 
program, the contractor will no longer be permitted to utilize trainees at less than the 
applicable predetermined rate for the work performed until an acceptable program is 
approved. 
 
(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen 
under this part shall be in conformity with the equal employment opportunity requirements 
of Executive Order 11246, as amended, and 29 CFR part 30. 
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(5) Compliance with Copeland Act requirements 
 
The contractor shall comply with the requirements of 29 CFR part 3, which are incorporated 
by reference in this contract. 
 
(6) Subcontracts. 
 
The contractor or subcontractor shall insert in any subcontracts the clauses contained in 29 
CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines may by 
appropriate, and also a clause requiring the subcontractors to include these clauses in any 
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any 
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.  
 
(7) Contract termination; debarment. 
 
A breach of the contract clauses in 29 CFR 5.5 may be grounds for termination of the contract, 
and for debarment as a contractor and a subcontractor as provided in 29 CFR 5.12. 
 
(8) Compliance with Davis-Bacon and Related Act requirements. 
 
All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 
1, 3, and 5 are herein incorporated by reference in this contract. 
 
(9) Disputes concerning labor standards. 
 
Disputes arising out of the labor standards provisions of this contract shall not be subject to 
the general disputes clause of this contract. Such disputes shall be resolved in accordance 
with the procedures of the Department of Labor set forth in 29 CFR parts 5, 6, and 7. Disputes 
within the meaning of this clause include disputes between the contractor (or any of its 
subcontractors) and Subrecipient(s), State, EPA, the U.S. Department of Labor, or the 
employees or their representatives. 
 
(10) Certification of eligibility.  
 
(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor 
any person or firm who has an interest in the contractor's firm is a person or firm ineligible 
to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 
CFR 5.12(a)(1). 
 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award 
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 
5.12(a)(1). 
 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 
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b. CONTRACT PROVISIONS FOR CONTRACTS IN EXCESS OF $100,000 
 
Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following 
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract 
in an amount in excess of $100,000 and subject to the overtime provisions of the Contract 
Work Hours and Safety Standards Act. These clauses shall be inserted in addition to the 
clauses required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers 
and mechanics include watchmen and guards. 
 
(1) Overtime requirements 
 
No contractor or subcontractor contracting for any part of the contract work which may 
require or involve the employment of laborers or mechanics shall require or permit any such 
laborer or mechanic in any workweek in which he or she is employed on such work to work 
in excess of forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 
 
(2) Violation; liability for unpaid wages; liquidated damages. 
 
In the event of any violation of the clause set forth in paragraph (b)(1) of this section the 
contractor and any subcontractor responsible therefore shall be liable for the unpaid wages. 
In addition, such contractor and subcontractor shall be liable to the United States (in the case 
of work done under contract for the District of Columbia or a territory, to such District or to 
such territory), for liquidated damages. Such liquidated damages shall be computed with 
respect to each individual laborer or mechanic, including watchmen and guards, employed 
in violation of the clause set forth in paragraph (b)(1) of this section, in the sum of $10 for 
each calendar day on which such individual was required or permitted to work in excess of 
the standard workweek of forty hours without payment of the overtime wages required by 
the clause set forth in paragraph (b)(1) of this section. 
 
(3) Withholding for unpaid wages and liquidated damages 
 
The subrecipient, upon written request of the EPA Award Official or an authorized 
representative of the Department of Labor, shall withhold or cause to be withheld, from any 
moneys payable on account of work performed by the contractor or subcontractor under 
any such contract or any other Federal contract with the same prime contractor, or any other 
federally-assisted contract subject to the Contract Work Hours and Safety Standards Act, 
which is held by the same prime contractor, such sums as may be determined to be necessary 
to satisfy any liabilities of such contractor or subcontractor for unpaid wages and liquidated 
damages as provided in the clause set forth in paragraph (b)(2) of this section. 
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(4) Subcontracts 
 
The contractor or subcontractor shall insert in any subcontracts the clauses set forth in 
paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors 
to include these clauses in any lower tier subcontracts. The prime contractor shall be 
responsible for compliance by any subcontractor or lower tier subcontractor with the 
clauses set forth in paragraphs (b)(1) through (4) of this section. 
 
(c) MAINTENANCE OF RECORDS 
 
In addition to the clauses contained in Section (a), above, in any contract subject only to the 
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 
29 CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or 
subcontractor shall maintain payrolls and basic payroll records during the course of the 
work and shall preserve them for a period of three years from the completion of the contract 
for all laborers and mechanics, including guards and watchmen, working on the contract. 
Such records shall contain the name and address of each such employee, social security 
number, correct classifications, hourly rates of wages paid, daily and weekly number of 
hours worked, deductions made, and actual wages paid. Further, the Subrecipient shall 
insert in any such contract a clause providing that the records to be maintained under this 
paragraph shall be made available by the contractor or subcontractor for inspection, 
copying, or transcription by authorized representatives of the (write the name of agency) 
and the Department of Labor, and the contractor or subcontractor will permit such 
representatives to interview employees during working hours on the job. 
 
(d) COMPLIANCE VERIFICATION 
 
(1) The subrecipient shall periodically interview a sufficient number of employees entitled 
to DB prevailing wages (covered employees) to verify that contractors or subcontractors are 
paying the appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be 
conducted in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or 
equivalent documentation to memorialize the interviews. Copies of the SF 1445 are available 
from EPA on request. 
 
(2) The subrecipient shall establish and follow an interview schedule based on its 
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract.1 Subrecipients must conduct more frequent 
interviews if the initial interviews or other information indicated that there is a risk that the 
contractor or subcontractor is not complying with DB. Subrecipients shall immediately 
conduct interviews in response to an alleged violation of the prevailing wage requirements. 
All interviews shall be conducted in confidence.  

 
1 The provision that read “At a minimum, the subrecipient should conduct interviews with a representative group of 
covered employees within two weeks of each contractor or subcontractor’s submission of its initial weekly payroll 
data and two weeks prior to the estimated completion date for the contract or subcontract” was issued a waiver in 
EPA Class Deviation memo dated November 16, 2012. 
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(3) The subrecipient shall periodically conduct spot checks of a representative sample of 
weekly payroll data to verify that contractors or subcontractors are paying the appropriate 
wage rates. The subrecipient shall establish and follow a spot check schedule based on its 
assessment of the risks of noncompliance with DB posed by contractors or subcontractors 
and the duration of the contract or subcontract. At a minimum, if practicable, the 
subrecipient should spot check payroll data within two weeks of each contractor or 
subcontractor’s submission of its initial payroll data and two weeks prior to the completion 
date the contract or subcontract. Subrecipients must conduct more frequent spot checks if 
the initial spot check or other information indicates that there is a risk that the contractor or 
subcontractor is not complying with DB. In addition, during the examinations the 
subrecipient shall verify evidence of fringe benefit plans and payments thereunder by 
contractors and subcontractors who claim credit for fringe benefit contributions. 
 
(4) The subrecipient shall periodically review contractors and subcontractors use of 
apprentices and trainees to verify registration and certification with respect to 
apprenticeship and training programs approved by either the U.S Department of Labor or a 
state, as appropriate, and that contractors and subcontractors are not using 
disproportionate numbers of, laborers, trainees and apprentices. These reviews shall be 
conducted in accordance with the schedules for spot checks and interviews described in Item 
5(b) and (c) above. 
 
(5) Subrecipients must immediately report potential violations of the DB prevailing wage 
requirements to the EPA Region 6 DB Coordinator, TWDB, and to the appropriate DOL Wage 
and Hour District Office listed at http://www.dol.gov/whd/america2.htm. 
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ESCROW AGREEMENT 

THIS ESCROW AGREEMENT (Agreement), dated as of May 11, 2021, made by and between the 
City of Riesel, Texas, a political subdivision of the State of Texas in McLennan County, Texas (City), 
acting by and through the City Council of the City and The Bank of New York Mellon Trust 
Company, N.A., as Escrow Agent, together with any successor in such capacity; 

WITNISSETH:  

WHEREAS, pursuant to an Ordinance adopted on May 11, 2021 (Ordinance), the City authorized 
the issuance of $5,360,000 City of Riesel, Texas Combination Tax and Revenue Certificates of 
Obligation, Taxable Series 2021, dated May 1, 2021 (Obligations) to obtain financial assistance from 
the Texas Water Development Board (TWDB) for the purpose of funding water system 
improvements (Project); and  

WHEREAS, the TWDB determined that the City qualifies for principal forgiveness and agreed to 
provide additional financial assistance in the amount of $500,000 that will be forgiven (Principal 
Forgiveness Amount); and 

WHEREAS, the Escrow Agent is a state or national bank designated by the Texas Comptroller as a 
state depository institution in accordance with Texas Government Code, Chapter 404, Subchapter C, 
or is a designated custodian of collateral in accordance with Texas Government Code, Chapter 404, 
Subchapter D and is otherwise qualified and empowered to enter into this Agreement, and hereby 
acknowledges its acceptance of the terms and provisions hereof; and 

WHEREAS, a condition of the Obligations and the principal forgiveness is the deposit of the 
proceeds of the Obligations  and Principal Forgiveness Amount (collectively, the Proceeds) in escrow 
subject to being withdrawn only with the approval of the Executive Administrator of the TWDB 
(Executive Administrator) or another designated representative; provided, however, the Proceeds can 
be transferred to different investments so long as all parties hereto consent to such transfer;  

NOW, THEREFORE, in consideration of the mutual agreements herein contained and in 
consideration of the amount of fees to be paid by the City to the Escrow Agent, as set forth on Exhibit 
A, the receipt of which is hereby acknowledged, and in order to secure the delivery of the Obligations 
and the Principal Forgiveness Amount, the parties hereto mutually undertake, promise and agree for 
themselves, their respective representatives and successors, as follows:  

SECTION 1: ESCROW ACCOUNTS. Upon the delivery of the Obligations described above, the 
Proceeds identified under TWDB Commitment Numbers L1001186 and LF1001210 shall be 
deposited to the credit of special escrow accounts or escrow subaccounts (Escrow Accounts) 
maintained at the Escrow Agent on behalf of the City and the TWDB and shall not be commingled 
with any other accounts or with any other proceeds or funds. The Proceeds received by the Escrow 
Agent under this Agreement shall not be considered as a banking deposit by the City, and the Escrow 
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Agent shall have no right to title with respect thereto except as Escrow Agent under the terms of this 
Agreement.  

The Escrow Accounts shall be entitled “City of Riesel, Texas Combination Tax and Revenue 
Certificates of Obligation, Taxable Series 2021, Texas Water Development Board L1001186 Escrow 
Account” (Obligations Escrow Account) and the “City of Riesel, Texas Combination Tax and 
Revenue Certificates of Obligation, Taxable Series 2021, Texas Water Development Board 
LF1001210 Escrow Account” (Principal Forgiveness Escrow Account) and shall not be subject to 
warrants, drafts, or checks drawn by the City but shall be disbursed or withdrawn to pay the costs of 
the Project for which the Obligations were issued or other purposes in accordance with the Ordinance 
and solely upon written authorization from the Executive Administrator or his/her designated 
representative.  The Escrow Agent shall provide to the City and to the TWDB the Escrow Accounts 
bank statements upon request.  

SECTION 2: COLLATERAL. All cash deposited to the credit of such Escrow Accounts and any 
accrued interest in excess of the amounts insured by the FDIC and remaining uninvested under the 
terms of this Agreement shall be continuously secured by a valid pledge of direct obligations of the 
United States of America or other collateral meeting the requirements of the Public Funds Collateral 
Act, Texas Government Code, Chapter 2257.  

SECTION 3: INVESTMENTS. While the Proceeds are held in escrow, the Escrow Agent shall 
only invest escrowed Proceeds in investments that are authorized by the Public Funds Investment 
Act, Texas Government Code, Chapter 2256 (PFIA).  It is the City’s responsibility to direct the 
Escrow Agent to invest all Proceeds in a manner that is consistent not only with the PFIA but also 
with its own written investment policy. 

SECTION 4: DISBURSEMENTS. The Escrow Agent shall not honor any disbursement from the 
Escrow Accounts, or any portion thereof, unless and until it has been supplied with written approval 
and consent by the Executive Administrator or his/her designated representative.  However, no 
written approval and consent by the Executive Administrator shall be required if the disbursement 
involves transferring Proceeds from one investment to another within the Escrow Accounts provided 
that all such investments are consistent with the PFIA requirements.  

SECTION 5: UNEXPENDED FUNDS. Any Proceeds remaining unexpended in the Escrow 
Accounts after completion of the Project and after the final accounting has been submitted to and 
approved by the TWDB shall be disposed of pursuant to the provisions of the Ordinance.  The City 
shall deliver a copy of such TWDB approval of the final accounting to the Escrow Agent together 
with instructions concerning the disbursement of unexpended Proceeds hereunder.  The Escrow 
Agent shall have no obligation to ensure that such unexpended Proceeds are used as required by the 
provisions of the Ordinance, that being the sole obligation of the City. 

SECTION 6: CERTIFICATIONS. The Escrow Agent shall be authorized to accept and rely upon 
the certifications and documents furnished to the Escrow Agent by the City and the TWDB and shall 
not be liable for the payment of any funds made in reliance in good faith upon such certifications or 
other documents or approvals, as herein recited.  
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SECTION 7: LIABILITY OF ESCROW AGENT. To the extent permitted by law, the Escrow 
Agent shall not be liable for any act done or step taken or omitted by it or any mistake of fact or law, 
except for its negligence or default or failure in the performance of any obligation imposed upon it 
hereunder.  The Escrow Agent shall not be responsible in any manner for any proceedings in 
connection with the Obligations or any recitation contained in the Obligations. 

SECTION 8: RECORDS. The Escrow Agent will keep complete and correct books of record and 
account relating to the receipts, disbursements, allocations, and application of the money deposited 
to the Escrow Account, and investments of the Escrow Account and all proceeds thereof.  The records 
shall be available for inspection and copying at reasonable hours and under reasonable conditions by 
the City and the TWDB.  

SECTION 9: MERGER/CONSOLIDATION. In the event that the Escrow Agent merges or 
consolidates with another company or sells or transfers substantially all of its assets or corporate trust 
business, then the successor company shall be the successor Escrow Agent without the necessity of 
further action as long as the successor company is a state or national bank designated by the Texas 
Comptroller as a state depository institution in accordance with Texas Government Code, Chapter 
404, Subchapter C, or is a designated custodian of collateral in accordance with Texas Government 
Code Chapter 404, Subchapter D.  The Escrow Agent must provide the TWDB with written 
notification within 30 days of acceptance of the merger, consolidation, or transfer.  If the merger, 
consolidation or other transfer has occurred between state banks, the newly-created entity shall 
forward the certificate of merger or exchange issued by the Texas Department of Banking as well as 
the statement filed with the pertinent chartering authority, if applicable, to the TWDB within five 
business days following such merger, consolidation or exchange.  

SECTION 10: AMENDMENTS. This Agreement may be amended from time to time as necessary 
with the written consent of the City and the TWDB, but no such amendments shall increase the 
liabilities or responsibilities or diminish the rights of the Escrow Agent without its consent.  

SECTION 11: TERMINATION. In the event that this Agreement is terminated by either the City 
or by the Escrow Agent, the Escrow Agent must report said termination in writing to the TWDB 
within five business days of such termination.  The City is responsible for ensuring that the following 
criteria are satisfied in selecting the successor escrow agent and notifying the TWDB of the change 
in escrow agents: (a) the successor escrow agent must be an FDIC-insured state or national bank 
designated by the Texas Comptroller as a state depository; (b) the successor escrow agent must be 
retained prior to or at the time of the termination; (c) an escrow agreement must be executed by and 
between the City and the successor escrow agent and must contain the same or substantially similar 
terms and conditions as are present in this Agreement; and (d) the City must forward a copy of the 
executed escrow agreement with the successor escrow agent within five business days of said 
termination.  No funds shall be released by the TWDB until it has received, reviewed, and approved 
the escrow agreement with the successor escrow agent.  If the City has not appointed a successor 
escrow agent within thirty (30) days of the notice of termination, the Escrow Agent may petition any 
court of competent jurisdiction in Texas for the appointment of a successor escrow agent or for other 
appropriate relief, and any such resulting appointment shall be binding upon the City.  Whether 
appointed by the City or a court, the successor escrow agent and escrow agreement must be approved 
by the TWDB for the appointment to be effective.  The Escrow Agent is responsible for performance 
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under this Agreement until a successor has been approved by the TWDB and has signed an acceptable 
escrow agreement. 

SECTION 12: EXPIRATION.  This Agreement shall expire upon final transfer of the funds in the 
Escrow Accounts to the City.  

SECTION 13: POINT OF CONTACT.  The points of contact for the Escrow Agent, the City and 
the TWDB are as follows: 

The Bank of New York Mellon Trust Company, N.A. Executive Administrator 
601 Travis Street, Floor 16  Texas Water Development Board 
Houston, Texas 77002 1700 North Congress Avenue 
713-483-6568  Austin, Texas 78701  
Seth.crone@bnymellon.com  

City Secretary 
City of Riesel, Texas 
104 N. Highway 6 
Riesel, Texas 76682 

SECTION 14: CHOICE OF LAW. This Agreement shall be governed exclusively by the 
applicable laws of the State of Texas.  Venue for disputes shall be in the District Court of Travis 
County, Texas.  

SECTION 15: ASSIGNABILITY. This Agreement shall not be assignable by the parties hereto, in 
whole or in part, and any attempted assignment shall be void and of no force and effect. 

SECTION 16: ENTIRE AGREEMENT. This Agreement evidences the entire Escrow Agreement 
between the Escrow Agent and the City and supersedes any other agreements, whether oral or written, 
between the parties regarding the Proceeds or the Escrow Accounts.  No modification or amendment 
of this Agreement shall be valid unless the same is in writing and is signed by the City and consented 
to by the Escrow Agent and the TWDB. 

SECTION 17: VALIDITY OF PROVISIONS. If any term, covenant, condition or provision of 
this Agreement is held by a court of competent jurisdiction to be invalid, void or unenforceable, the 
remainder of the provisions shall remain in full force and effect and shall in no way be affected, 
impaired or invalidated thereby. 

SECTION 18: COMPENSATION FOR ESCROW SERVICES. The Escrow Agent shall be 
entitled to compensation for its services as stated in Exhibit A, which compensation shall be paid by 
the City but may not be paid directly from the Escrow Accounts.  

SECTION 19:  INDEMNIFICATION.  To the extent permitted by law, the City agrees to 
indemnify the Escrow Agent, its directors, officers and employees, and hold them harmless against 
any loss, liability or expense incurred without negligence or willful misconduct on its part, arising 
out of or in connection with its acceptance or administration of its duties hereunder, including the 

188



5
4149-6922-0395.1 

cost and expense against any claim or liability in connection with the exercise or performance of any 
of its powers or duties under this Agreement. 

SECTION 20:  RIGHTS AND PROTECTIONS. No provisions of this Agreement shall require 
the Escrow Agent to expend or risk its own funds or otherwise incur any financial liability for 
performance of any of its duties hereunder, or in the exercise of any of its rights or powers, if it shall 
have reasonable grounds for believing that repayment of such funds or adequate indemnity 
satisfactory to it against such risks or liability is not assured to it. The Escrow Agent may consult 
with counsel, and the written advice of such counsel or any opinion of counsel shall be full and 
complete authorization and protection with respect to any action taken, suffered or omitted by it 
hereunder in good faith and in reliance thereon. The Escrow Agent may exercise any of the powers 
hereunder and perform any duties hereunder either directly or by or through agents, attorneys, 
custodians or nominees appointed with due care, and shall not be responsible for any willful 
misconduct or negligence on the part of any agent, attorney, custodian or nominee so appointed.  The 
Escrow agent may rely and shall be protected in acting or refraining from acting upon any resolution, 
certificate, statement, instruments, opinion, report, notice, request, direction, consent, order, bond, 
note, security or other paper or document believed by it to be genuine and to have been signed or 
presented by the proper party or parties. 

SECTION 21:  FAX/E-MAIL. The Escrow Agent shall have the right to accept and act upon 
instructions, including funds transfer instructions (Instructions) given by any officer named on 
Exhibit B hereto (each, an Authorized Officers) and delivered using Electronic Means, as defined 
herein.  The City shall provide to the Escrow Agent an incumbency certificate listing substitute or 
additional Authorized Officers who are authorized to provide such Instructions and containing 
specimen signatures of such Authorized Officers whenever a person is to be added or deleted from 
the listing. “Electronic Means” shall mean the following communications methods:  email, facsimile 
transmission, secure electronic transmission containing applicable authorization codes, passwords 
and/or authentication keys issued by the Escrow Agent, or another method or system specified by the 
Escrow Agent as available for use in connection with its services hereunder. 

If the City elects to give the Escrow Agent Instructions using Electronic Means and the 
Escrow Agent in its discretion elects to act upon such Instructions, the Escrow Agent's understanding 
of such Instructions shall be deemed controlling. The City understands and agrees that the Escrow 
Agent cannot determine the identity of the actual sender of such Instructions and that the Escrow 
Agent shall conclusively presume that directions that purport to have been sent by an Authorized 
Officer listed on the incumbency certificate provided to the Escrow Agent have been sent by such 
Authorized Officer. The City shall be responsible for ensuring that only Authorized Officers transmit 
such Instructions to the Escrow Agent and that the City and all Authorized Officers are solely 
responsible to safeguard the use and confidentiality of applicable user and authorization codes, 
passwords and/or authentication keys upon receipt by the City. The Escrow Agent shall not be liable 
for any losses, costs or expenses arising directly or indirectly from the Escrow Agent's reliance, upon 
and compliance with such Instructions notwithstanding such directions conflict or are inconsistent 
with a subsequent written instruction. The City agrees, to the extent permitted by law,: (i) to assume 
all risks arising out of the use of Electronic Means to submit Instructions to the Escrow Agent, 
including without limitation the risk of the Escrow Agent acting on unauthorized Instructions, and 
the risk of interception and misuse by third parties; (ii) that it is fully informed of the protections and 
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risks associated with the various methods of transmitting Instructions to the Escrow Agent and that 
there may be more secure methods of transmitting Instructions than the method(s) selected by the 
City; (iii) that the security procedures (if any) to be followed in connection with its transmission of 
Instructions provide to it a commercially reasonable degree of protection in light of its particular 
needs and circumstances; and (iv) to notify the Escrow Agent immediately upon learning of any 
compromise or unauthorized use of the security procedures. 

SECTION 22: ANTI-BOYCOTT VERIFICATION. The Escrow Agent hereby verifies that it and 
its parent company, wholly- or majority –owned subsidiaries, and other affiliates, if any, do not 
boycott Israel and, to the extent this Agreement is a contract for goods or services, will not boycott 
Israel during the term of this Agreement.  The foregoing verification is made solely to comply with 
Section 2271.002, Texas Government Code and to the extent such Section does not contravene 
applicable Federal law.  As  used in the foregoing verification, “boycott Israel” means refusing to 
deal with, terminating business activities with, or otherwise  taking any action that is intended to 
penalize, inflict economic harm on, or limit commercial relations specifically with Israel, or with a 
person or entity doing business in Israel or in an Israeli-controlled territory, but does not include an 
action made for ordinary business purposes. The Escrow Agent understands “affiliate” to mean an 
entity that controls, is controlled by, or is under common control with the Escrow Agent and exists 
to make a profit. 

SECTION 23: IRAN, SUDAN AND FOREIGN TERRORIST ORGANIZATIONS. The Escrow 
Agent represents that neither it nor any of its parent company, wholly- or majority-owned 
subsidiaries, and any other affiliates is a company identified on a list prepared and maintained by the 
Texas Comptroller of Public Accounts under Section 2252.153 or Section 2270.0201, Texas 
Government Code, and posted on any of the following pages of such officer’s internet website: 

https://comptroller.texas.gov/purchasing/docs/sudan-list.pdf, 
https://comptroller.texas.gov/purchasing/docs/iran-list.pdf,  or 
https://comptroller.texas.gov/purchasing/docs/fto-list.pdf.   

The foregoing representation is made solely to comply with Section 2252.152, Texas Government 
Code, and to the extent such Section does not contravene applicable Federal law and excludes the 
Escrow Agent and each of  its parent company, wholly- or majority-owned subsidiaries, and any 
other affiliates, if any, that the United States government has affirmatively declared to be excluded 
from its federal sanctions regime relating to Sudan or Iran or any federal sanctions regime relating to 
a foreign terrorist organization.  The Escrow Agent understands “affiliate” to mean an entity that 
controls, is controlled by, or is under common control with the Escrow Agent and exists to make a 
profit. 

SECTION 24:  COUNTERPARTS.  This Agreement may be executed in any number of 
counterparts, each of which shall be deemed an original and all of which shall constitute one and the 
same Agreement. 

(Signature pages follow)
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective upon signature 
of both parties.  

CITY OF RIESEL, TEXAS 

By:  ______________________________ 
Mayor 
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THE BANK OF NEW YORK MELLON TRUST COMPANY, N.A., 
as Escrow Agent 

By: __________________________________ 
Title: _________________________________ 
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EXHIBIT A 
Fee Schedule  
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Exhibit B 

Authorized Officers 

Name Signature Office 

Kevin Hogg _____________________________ Mayor 

Alisha Flanary _____________________________ City Secretary 
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AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR PROFESSIONAL SERVICES 

This document has important legal consequences; consultation with an attorney is encouraged with respect to its 
use or modification. This document should be adapted to the particular circumstances of the contemplated Project 
and the controlling Laws and Regulations. 
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AGREEMENT 
BETWEEN OWNER AND ENGINEER 

FOR PROFESSIONAL SERVICES 

THIS IS AN AGREEMENT effective as of  (“Effective Date”) between 

City of Riesel, Texas  (“Owner”)  

and  CP&Y, Inc. (“Engineer”). 

Owner's Project, of which Engineer's services under this Agreement are a part, is generally identified as 
follows:   Riesel Area Arsenic Reduction (RAAR) Project, TWDB Project No. 62896 ("Project").  

Other terms used in this Agreement are defined in Article 7.  

Engineer's services under this Agreement are generally identified as follows:  

Planning services, design services, bidding services, and construction administration for  

• A new water plant that will consist of a water well to be drilled in the Brazos River 
Alluvium Aquifer (BRAA) and a pump station.

• Transmission water lines to three delivery points; MS Water Supply Corporation #2 
Water Plant (MS2 Plant), RMS Water Supply Corporation Facilities including water plant, 
and transmission lines and meters (RMS Plant), and the City of Riesel Rattlesnake Plant.

• Blending devices and control equipment at each delivery point.

• Electrical and controls equipment, Supervisory Control and Data Acquisition (SCADA) 
operations system, and other necessary appurtenances and assets at the BRAA, MS2 
Plant, RMS Plant, and the City of Riesel Rattlesnake Plant.

Owner and Engineer further agree as follows:   

ARTICLE 1 – SERVICES OF ENGINEER 

1.01 Scope 

A. Engineer shall provide, or cause to be provided, the services set forth herein and in Exhibit A. 

ARTICLE 2 – OWNER’S RESPONSIBILITIES 

2.01 General 

A. Owner shall have the responsibilities set forth herein and in Exhibit B. 

B. Owner shall pay Engineer as set forth in Article 4 and Exhibit C. 

C. Owner shall be responsible for all requirements and instructions that it furnishes to Engineer 
pursuant to this Agreement, and for the accuracy and completeness of all programs, 
reports, data, and other information furnished by Owner to Engineer pursuant to this 
Agreement. Engineer may use and rely upon such requirements, programs, instructions, 
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reports, data, and information in performing or furnishing services under this Agreement, 
subject to any express limitations or reservations applicable to the furnished items. 

D. Owner shall give prompt written notice to Engineer whenever Owner observes or otherwise 
becomes aware of:  

1. any development that affects the scope or time of performance of Engineer’s services;  

2. the presence at the Site of any Constituent of Concern; or  

3. any relevant, material defect or nonconformance in: (a) Engineer’s services, (b) the Work, 
(c) the performance of any Constructor, or (d) Owner’s performance of its responsibilities 
under this Agreement. 

ARTICLE 3 – SCHEDULE FOR RENDERING SERVICES 

3.01 Commencement 

A. Engineer is authorized to begin rendering services as of the Effective Date. 

3.02 Time for Completion 

A. Engineer shall complete its obligations within a reasonable time. Specific periods of time for 
rendering services, or specific dates by which services are to be completed, are provided in 
Exhibit A, and are hereby agreed to be reasonable. 

B. If, through no fault of Engineer, such periods of time or dates are changed, or the orderly 
and continuous progress of Engineer’s services is impaired, or Engineer’s services are 
delayed or suspended, then the time for completion of Engineer’s services, and the rates 
and amounts of Engineer’s compensation, shall be adjusted equitably.  

C. If Owner authorizes changes in the scope, extent, or character of the Project or Engineer’s 
services, then the time for completion of Engineer’s services, and the rates and amounts of 
Engineer’s compensation, shall be adjusted equitably. 

D. Owner shall make decisions and carry out its other responsibilities in a timely manner so as 
not to delay the Engineer’s performance of its services.  

E. If Engineer fails, through its own fault, to complete the performance required in this 
Agreement within the time set forth, as duly adjusted, then Owner shall be entitled, as its 
sole remedy, to the recovery of direct damages, if any, resulting from such failure. 

ARTICLE 4 – INVOICES AND PAYMENTS 

4.01 Invoices 

A. Preparation and Submittal of Invoices:  Engineer shall prepare invoices in accordance with 
its standard invoicing practices and the terms of Exhibit C. Engineer shall submit its invoices 
to Owner on a monthly basis. Invoices are due and payable within 30 days of receipt.  
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4.02 Payments 

A. Application to Interest and Principal:  Payment will be credited first to any interest owed to 
Engineer and then to principal.  

B. Failure to Pay:  If Owner fails to make any payment due Engineer for services and expenses 
within 30 days after receipt of Engineer’s invoice, then: 

1. amounts due Engineer will be increased at the rate of 1.0% per month (or the maximum 
rate of interest permitted by law, if less) from said thirtieth day; and 

2. Engineer may, after giving seven days written notice to Owner, suspend services under 
this Agreement until Owner has paid in full all amounts due for services, expenses, and 
other related charges. Owner waives any and all claims against Engineer for any such 
suspension. 

C. Disputed Invoices:  If Owner disputes an invoice, either as to amount or entitlement, then 
Owner shall promptly advise Engineer in writing of the specific basis for doing so, may 
withhold only that portion so disputed, and must pay the undisputed portion subject to the 
terms of Paragraph 4.01.  

D. Sales or Use Taxes:  If after the Effective Date any governmental entity takes a legislative 
action that imposes additional sales or use taxes on Engineer’s services or compensation 
under this Agreement, then Engineer may invoice such additional sales or use taxes for 
reimbursement by Owner. Owner shall reimburse Engineer for the cost of such invoiced 
additional sales or use taxes; such reimbursement shall be in addition to the compensation 
to which Engineer is entitled under the terms of Exhibit C. 

ARTICLE 5 – OPINIONS OF COST 

5.01 Opinions of Probable Construction Cost 

A. Engineer’s Opinions of Probable Construction Cost are to be made on the basis of Engineer’s 
experience, qualifications, and general familiarity with the construction industry. However, 
because Engineer has no control over the cost of labor, materials, equipment, or services 
furnished by others, or over contractors’ methods of determining prices, or over 
competitive bidding or market conditions, Engineer cannot and does not guarantee that 
proposals, bids, or actual Construction Cost will not vary from opinions of probable 
Construction Cost prepared by Engineer. If Owner requires greater assurance as to probable 
Construction Cost, then Owner agrees to obtain an independent cost estimate.  

5.02 Designing to Construction Cost Limit 

A. If a Construction Cost limit is established between Owner and Engineer, such Construction 
Cost limit and a statement of Engineer’s rights and responsibilities with respect thereto will 
be specifically set forth in Exhibit F to this Agreement. Exhibit F is not included in this 
Agreement. 

200



EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 
Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  

and American Society of Civil Engineers. All rights reserved. Page 4 

5.03 Opinions of Total Project Costs 

A. The services, if any, of Engineer with respect to Total Project Costs shall be limited to 
assisting the Owner in tabulating the various categories that comprise Total Project Costs. 
Engineer assumes no responsibility for the accuracy of any opinions of Total Project Costs. 

ARTICLE 6 – GENERAL CONSIDERATIONS 

6.01 Standards of Performance 

A. Standard of Care:  The standard of care for all professional engineering and related services 
performed or furnished by Engineer under this Agreement will be the care and skill 
ordinarily used by members of the subject profession practicing under similar circumstances 
at the same time and in the same locality. Engineer makes no warranties, express or implied, 
under this Agreement or otherwise, in connection with any services performed or furnished 
by Engineer.  

B. Technical Accuracy:  Owner shall not be responsible for discovering deficiencies in the 
technical accuracy of Engineer’s services. Engineer shall correct deficiencies in technical 
accuracy without additional compensation, unless such corrective action is directly 
attributable to deficiencies in Owner-furnished information. 

C. Consultants:  Engineer may retain such Consultants as Engineer deems necessary to assist 
in the performance or furnishing of the services, subject to reasonable, timely, and 
substantive objections by Owner.  

D. Reliance on Others:  Subject to the standard of care set forth in Paragraph 6.01.A, Engineer 
and its Consultants may use or rely upon design elements and information ordinarily or 
customarily furnished by others, including, but not limited to, specialty contractors, 
manufacturers, suppliers, and the publishers of technical standards.  

E. Compliance with Laws and Regulations, and Policies and Procedures:

1. Engineer and Owner shall comply with applicable Laws and Regulations. 

2. Engineer shall comply with any and all policies, procedures, and instructions of Owner that 
are applicable to Engineer's performance of services under this Agreement and that 
Owner provides to Engineer in writing, subject to the standard of care set forth in 
Paragraph 6.01.A, and to the extent compliance is not inconsistent with professional 
practice requirements. 

3. This Agreement is based on Laws and Regulations and Owner-provided written policies 
and procedures as of the Effective Date. The following may be the basis for 
modifications to Owner’s responsibilities or to Engineer’s scope of services, times of 
performance, or compensation:  

a. changes after the Effective Date to Laws and Regulations; 

b. the receipt by Engineer after the Effective Date of Owner-provided written policies 
and procedures;  
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c. changes after the Effective Date to Owner-provided written policies or procedures.  

F. Engineer shall not be required to sign any document, no matter by whom requested, that 
would result in the Engineer having to certify, guarantee, or warrant the existence of 
conditions whose existence the Engineer cannot ascertain. Owner agrees not to make 
resolution of any dispute with the Engineer or payment of any amount due to the Engineer 
in any way contingent upon the Engineer signing any such document. 

G. The general conditions for any construction contract documents prepared hereunder are to 
be EJCDC® C-700 “Standard General Conditions of the Construction Contract” (2013 
Edition), prepared by the Engineers Joint Contract Documents Committee, unless expressly 
indicated elsewhere in this Agreement. 

H. Engineer shall not at any time supervise, direct, control, or have authority over any 
Constructor’s work, nor shall Engineer have authority over or be responsible for the means, 
methods, techniques, sequences, or procedures of construction selected or used by any 
Constructor, or the safety precautions and programs incident thereto, for security or safety 
at the Site, nor for any failure of a Constructor to comply with Laws and Regulations 
applicable to that Constructor’s furnishing and performing of its work. Engineer shall not be 
responsible for the acts or omissions of any Constructor. 

I. Engineer neither guarantees the performance of any Constructor nor assumes responsibility 
for any Constructor’s, failure to furnish and perform the Work in accordance with the 
Construction Contract Documents.  

J. Engineer shall not be responsible for any decision made regarding the Construction Contract 
Documents, or any application, interpretation, clarification, or modification of the 
Construction Contract Documents, other than those made by Engineer or its Consultants. 

K. Engineer is not required to provide and does not have any responsibility for surety bonding 
or insurance-related advice, recommendations, counseling, or research, or enforcement of 
construction insurance or surety bonding requirements. 

L. Engineer’s services do not include providing legal advice or representation.  

M. Engineer’s services do not include (1) serving as a “municipal advisor” for purposes of the 
registration requirements of Section 975 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (2010) or the municipal advisor registration rules issued by the 
Securities and Exchange Commission, or (2) advising Owner, or any municipal entity or 
other person or entity, regarding municipal financial products or the issuance of municipal 
securities, including advice with respect to the structure, timing, terms, or other similar 
matters concerning such products or issuances. 

N. While at the Site, Engineer, its Consultants, and their employees and representatives shall 
comply with the applicable requirements of Contractor's and Owner's safety programs of 
which Engineer has been informed in writing. 

6.02 Design Without Construction Phase Services 

A. Engineer shall be responsible only for those Construction Phase services expressly required 
of Engineer in Exhibit A, Paragraph A1.04. With the exception of such expressly required 

202



EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 
Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  

and American Society of Civil Engineers. All rights reserved. Page 6 

services, Engineer shall have no design, Shop Drawing review, or other obligations during 
construction, and Owner assumes all responsibility for the application and interpretation of 
the Construction Contract Documents, review and response to Contractor claims, 
Construction Contract administration, processing of Change Orders and submittals, 
revisions to the Construction Contract Documents during construction, construction 
observation and review, review of Contractor’s payment applications, and all other 
necessary Construction Phase administrative, engineering, and professional services. 
Owner waives all claims against the Engineer that may be connected in any way to 
Construction Phase administrative, engineering, or professional services except for those 
services that are expressly required of Engineer in Exhibit A. 

6.03 Use of Documents 

A. All Documents are instruments of service, and Engineer shall retain an ownership and 
property interest therein (including the copyright and the right of reuse at the discretion of 
the Engineer) whether or not the Project is completed.  

B. If Engineer is required to prepare or furnish Drawings or Specifications under this 
Agreement, Engineer shall deliver to Owner at least one original printed record version of 
such Drawings and Specifications, signed and sealed according to applicable Laws and 
Regulations. 

C. Owner may make and retain copies of Documents for information and reference in 
connection with the use of the Documents on the Project. Engineer grants Owner a limited 
license to use the Documents on the Project, extensions of the Project, and for related uses 
of the Owner, subject to receipt by Engineer of full payment due and owing for all services 
relating to preparation of the Documents, and subject to the following limitations: 
(1) Owner acknowledges that such Documents are not intended or represented to be 
suitable for use on the Project unless completed by Engineer, or for use or reuse by Owner 
or others on extensions of the Project, on any other project, or for any other use or purpose, 
without written verification or adaptation by Engineer; (2) any such use or reuse, or any 
modification of the Documents, without written verification, completion, or adaptation by 
Engineer, as appropriate for the specific purpose intended, will be at Owner’s sole risk and 
without liability or legal exposure to Engineer or to its officers, directors, members, 
partners, agents, employees, and Consultants; (3) Owner shall indemnify and hold harmless 
Engineer and its officers, directors, members, partners, agents, employees, and Consultants 
from all claims, damages, losses, and expenses, including attorneys’ fees, arising out of or 
resulting from any use, reuse, or modification of the Documents without written 
verification, completion, or adaptation by Engineer; and (4) such limited license to Owner 
shall not create any rights in third parties. 

D. If Engineer at Owner’s request verifies the suitability of the Documents, completes them, or 
adapts them for extensions of the Project or for any other purpose, then Owner shall 
compensate Engineer at rates or in an amount to be agreed upon by Owner and Engineer. 

6.04 Electronic Transmittals  

A. Owner and Engineer may transmit, and shall accept, Project-related correspondence, 
Documents, text, data, drawings, information, and graphics, in electronic media or digital 
format, either directly, or through access to a secure Project website, in accordance with a 
mutually agreeable protocol.  
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B. If this Agreement does not establish protocols for electronic or digital transmittals, then 
Owner and Engineer shall jointly develop such protocols.  

C. When transmitting items in electronic media or digital format, the transmitting party makes 
no representations as to long term compatibility, usability, or readability of the items 
resulting from the recipient’s use of software application packages, operating systems, or 
computer hardware differing from those used in the drafting or transmittal of the items, or 
from those established in applicable transmittal protocols. 

6.05 Insurance 

A. Engineer shall procure and maintain insurance as set forth in Exhibit G. Engineer shall cause 
Owner to be listed as an additional insured on any applicable general liability insurance 
policy carried by Engineer.  

B. Owner shall procure and maintain insurance as set forth in Exhibit G. Owner shall cause 
Engineer and its Consultants to be listed as additional insureds on any general liability 
policies carried by Owner, which are applicable to the Project. 

C. Owner shall require Contractor to purchase and maintain policies of insurance covering 
workers' compensation, general liability, motor vehicle damage and injuries, and other 
insurance necessary to protect Owner's and Engineer's interests in the Project. Owner shall 
require Contractor to cause Engineer and its Consultants to be listed as additional insureds 
with respect to such liability insurance purchased and maintained by Contractor for the 
Project. 

D. Owner and Engineer shall each deliver to the other certificates of insurance evidencing the 
coverages indicated in Exhibit G. Such certificates shall be furnished prior to 
commencement of Engineer’s services and at renewals thereafter during the life of the 
Agreement. 

E. All policies of property insurance relating to the Project, including but not limited to any 
builder’s risk policy, shall allow for waiver of subrogation rights and contain provisions to 
the effect that in the event of payment of any loss or damage the insurers will have no rights 
of recovery against any insured thereunder or against Engineer or its Consultants. Owner 
and Engineer waive all rights against each other, Contractor, the Consultants, and the 
respective officers, directors, members, partners, employees, agents, consultants, and 
subcontractors of each and any of them, for all losses and damages caused by, arising out 
of, or resulting from any of the perils or causes of loss covered by any builder’s risk policy 
and any other property insurance relating to the Project. Owner and Engineer shall take 
appropriate measures in other Project-related contracts to secure waivers of rights 
consistent with those set forth in this paragraph.  

F. All policies of insurance shall contain a provision or endorsement that the coverage afforded 
will not be canceled or reduced in limits by endorsement, and that renewal will not be 
refused, until at least 10 days prior written notice has been given to the primary insured. 
Upon receipt of such notice, the receiving party shall promptly forward a copy of the notice 
to the other party to this Agreement.  

G. At any time, Owner may request that Engineer or its Consultants, at Owner’s sole expense, 
provide additional insurance coverage, increased limits, or revised deductibles that are 
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more protective than those specified in Exhibit G. If so requested by Owner, and if 
commercially available, Engineer shall obtain and shall require its Consultants to obtain such 
additional insurance coverage, different limits, or revised deductibles for such periods of 
time as requested by Owner, and Exhibit G will be supplemented to incorporate these 
requirements. 

6.06 Suspension and Termination 

A. Suspension:

1. By Owner:  Owner may suspend the Project for up to 90 days upon seven days written 
notice to Engineer.  

2. By Engineer:  Engineer may, after giving seven days written notice to Owner, suspend 
services under this Agreement if Owner has failed to pay Engineer for invoiced services 
and expenses, as set forth in Paragraph 4.02.B, or in response to the presence of 
Constituents of Concern at the Site, as set forth in Paragraph 6.10.D.  

B. Termination:  The obligation to provide further services under this Agreement may be 
terminated: 

1. For cause, 

a. by either party upon 30 days written notice in the event of substantial failure by the 
other party to perform in accordance with the terms hereof through no fault of the 
terminating party. 

b. by Engineer: 

1) upon seven days written notice if Owner demands that Engineer furnish or 
perform services contrary to Engineer’s responsibilities as a licensed 
professional; or  

2) upon seven days written notice if the Engineer’s services for the Project are 
delayed or suspended for more than 90 days for reasons beyond Engineer’s 
control, or as the result of the presence at the Site of undisclosed Constituents 
of Concern, as set forth in Paragraph 6.10.D. 

3) Engineer shall have no liability to Owner on account of such termination. 

c. Notwithstanding the foregoing, this Agreement will not terminate under 
Paragraph 6.06.B.1.a if the party receiving such notice begins, within seven days of 
receipt of such notice, to correct its substantial failure to perform and proceeds 
diligently to cure such failure within no more than 30 days of receipt thereof; 
provided, however, that if and to the extent such substantial failure cannot be 
reasonably cured within such 30 day period, and if such party has diligently 
attempted to cure the same and thereafter continues diligently to cure the same, 
then the cure period provided for herein shall extend up to, but in no case more than, 
60 days after the date of receipt of the notice. 

2. For convenience, by Owner effective upon Engineer’s receipt of notice from Owner.  
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C. Effective Date of Termination:  The terminating party under Paragraph 6.06.B may set the 
effective date of termination at a time up to 30 days later than otherwise provided to allow 
Engineer to demobilize personnel and equipment from the Site, to complete tasks whose 
value would otherwise be lost, to prepare notes as to the status of completed and 
uncompleted tasks, and to assemble Project materials in orderly files. 

D. Payments Upon Termination:

1. In the event of any termination under Paragraph 6.06, Engineer will be entitled to invoice 
Owner and to receive full payment for all services performed or furnished in accordance 
with this Agreement and all Reimbursable Expenses incurred through the effective date 
of termination. Upon making such payment, Owner shall have the limited right to the use 
of Documents, at Owner’s sole risk, subject to the provisions of Paragraph 6.03. 

2. In the event of termination by Owner for convenience or by Engineer for cause, Engineer 
shall be entitled, in addition to invoicing for those items identified in Paragraph 6.06.D.1, 
to invoice Owner and receive payment of a reasonable amount for services and expenses 
directly attributable to termination, both before and after the effective date of 
termination, such as reassignment of personnel, costs of terminating contracts with 
Engineer’s Consultants, and other related close-out costs, using methods and rates for 
Additional Services as set forth in Exhibit C. 

6.07 Controlling Law 

A. This Agreement is to be governed by the Laws and Regulations of the state in which the 
Project is located.  

6.08 Successors, Assigns, and Beneficiaries 

A. Owner and Engineer are hereby bound and the successors, executors, administrators, and 
legal representatives of Owner and Engineer (and to the extent permitted by Paragraph 
6.08.B the assigns of Owner and Engineer) are hereby bound to the other party to this 
Agreement and to the successors, executors, administrators and legal representatives (and 
said assigns) of such other party, in respect of all covenants, agreements, and obligations of 
this Agreement. 

B. Neither Owner nor Engineer may assign, sublet, or transfer any rights under or interest 
(including, but without limitation, money that is due or may become due) in this Agreement 
without the written consent of the other party, except to the extent that any assignment, 
subletting, or transfer is mandated by law. Unless specifically stated to the contrary in any 
written consent to an assignment, no assignment will release or discharge the assignor from 
any duty or responsibility under this Agreement. 

C. Unless expressly provided otherwise in this Agreement: 

1. Nothing in this Agreement shall be construed to create, impose, or give rise to any duty 
owed by Owner or Engineer to any Constructor, other third-party individual or entity, or 
to any surety for or employee of any of them. 

2. All duties and responsibilities undertaken pursuant to this Agreement will be for the sole 
and exclusive benefit of Owner and Engineer and not for the benefit of any other party.  
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3. Owner agrees that the substance of the provisions of this Paragraph 6.08.C shall appear 
in the Construction Contract Documents. 

6.09 Dispute Resolution 

A. Owner and Engineer agree to negotiate all disputes between them in good faith for a period 
of 30 days from the date of notice prior to invoking the procedures of Exhibit H or other 
provisions of this Agreement, or exercising their rights at law.  

B. If the parties fail to resolve a dispute through negotiation under Paragraph 6.09.A, then 
either or both may invoke the procedures of Exhibit H. If Exhibit H is not included, or if no 
dispute resolution method is specified in Exhibit H, then the parties may exercise their rights 
at law.  

6.10 Environmental Condition of Site 

A. Owner represents to Engineer that as of the Effective Date to the best of Owner’s 
knowledge no Constituents of Concern, other than those disclosed in writing to Engineer, 
exist at or adjacent to the Site.  

B. If Engineer encounters or learns of an undisclosed Constituent of Concern at the Site, then 
Engineer shall notify (1) Owner and (2) appropriate governmental officials if Engineer 
reasonably concludes that doing so is required by applicable Laws or Regulations. 

C. It is acknowledged by both parties that Engineer’s scope of services does not include any 
services related to unknown or undisclosed Constituents of Concern. If Engineer or any 
other party encounters, uncovers, or reveals an undisclosed Constituent of Concern, then 
Owner shall promptly determine whether to retain a qualified expert to evaluate such 
condition or take any necessary corrective action. 

D. If investigative or remedial action, or other professional services, are necessary with respect 
to undisclosed Constituents of Concern, or if investigative or remedial action beyond that 
reasonably contemplated is needed to address a disclosed or known Constituent of 
Concern, then Engineer may, at its option and without liability for consequential or any 
other damages, suspend performance of services on the portion of the Project affected 
thereby until such portion of the Project is no longer affected.  

E. If the presence at the Site of undisclosed Constituents of Concern adversely affects the 
performance of Engineer’s services under this Agreement, then the Engineer shall have the 
option of (1) accepting an equitable adjustment in its compensation or in the time of 
completion, or both; or (2) terminating this Agreement for cause on seven days notice. 

F. Owner acknowledges that Engineer is performing professional services for Owner and that 
Engineer is not and shall not be required to become an "owner," “arranger,” “operator,” 
“generator,” or “transporter” of hazardous substances, as defined in the Comprehensive 
Environmental Response, Compensation, and Liability Act (CERCLA), as amended, which are 
or may be encountered at or near the Site in connection with Engineer’s activities under 
this Agreement. 
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6.11 Indemnification and Mutual Waiver 

A. Indemnification by Engineer:  To the fullest extent permitted by Laws and Regulations, 
Engineer shall indemnify and hold harmless Owner, and Owner’s officers, directors, 
members, partners, agents, consultants, and employees, from losses, damages, and 
judgments (including reasonable consultants’ and attorneys’ fees and expenses) arising 
from third-party claims or actions relating to the Project, provided that any such claim, 
action, loss, damages, or judgment is attributable to bodily injury, sickness, disease, or 
death, or to injury to or destruction of tangible property (other than the Work itself), 
including the loss of use resulting therefrom, but only to the extent caused by any negligent 
act or omission of Engineer or Engineer’s officers, directors, members, partners, agents, 
employees, or Consultants.  

B. Indemnification by Owner:  Owner shall indemnify and hold harmless Engineer and its 
officers, directors, members, partners, agents, employees, and Consultants as required by 
Laws and Regulations. 

C. Environmental Indemnification:  To the fullest extent permitted by Laws and Regulations, 
Owner shall indemnify and hold harmless Engineer and its officers, directors, members, 
partners, agents, employees, and Consultants from all claims, costs, losses, damages, 
actions, and judgments (including reasonable consultants’ and attorneys fees and expenses) 
caused by, arising out of, relating to, or resulting from a Constituent of Concern at, on, or 
under the Site, provided that (1) any such claim, cost, loss, damages, action, or judgment is 
attributable to bodily injury, sickness, disease, or death, or to injury to or destruction of 
tangible property (other than the Work itself), including the loss of use resulting therefrom, 
and (2) nothing in this paragraph shall obligate Owner to indemnify any individual or entity 
from and against the consequences of that individual's or entity's own negligence or willful 
misconduct. 

D. No Defense Obligation:  The indemnification commitments in this Agreement do not include 
a defense obligation by the indemnitor unless such obligation is expressly stated. 

E. Percentage Share of Negligence:  To the fullest extent permitted by Laws and Regulations,  
a party’s total liability to  the other party and anyone claiming by, through, or under the 
other party for any  cost, loss, or damages caused in part by the negligence of the party and 
in part by the negligence of  the other party or any other negligent entity or individual, shall 
not exceed the percentage share that the party’s negligence bears to the total negligence 
of Owner, Engineer, and all other negligent entities and individuals. 

F. Mutual Waiver:  To the fullest extent permitted by Laws and Regulations, Owner and 
Engineer waive against each other, and the other’s employees, officers, directors, members, 
agents, insurers, partners, and consultants, any and all claims for or entitlement to special, 
incidental, indirect, or consequential damages arising out of, resulting from, or in any way 
related to this Agreement or the Project, from any cause or causes.  

6.12 Records Retention 

A. Engineer shall maintain on file in legible form, for a period of five years following completion 
or termination of its services, all Documents, records (including cost records), and design 
calculations related to Engineer’s services or pertinent to Engineer’s performance under this 
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Agreement. Upon Owner’s request, Engineer shall provide a copy of any such item to Owner 
at cost. 

6.13 Miscellaneous Provisions  

A. Notices:  Any notice required under this Agreement will be in writing, addressed to the 
appropriate party at its address on the signature page and given personally, by registered 
or certified mail postage prepaid, or by a commercial courier service. All notices shall be 
effective upon the date of receipt. 

B. Survival:  All express representations, waivers, indemnifications, and limitations of liability 
included in this Agreement will survive its completion or termination for any reason. 

C. Severability:  Any provision or part of the Agreement held to be void or unenforceable under 
any Laws or Regulations shall be deemed stricken, and all remaining provisions shall 
continue to be valid and binding upon Owner and Engineer, which agree that the Agreement 
shall be reformed to replace such stricken provision or part thereof with a valid and 
enforceable provision that comes as close as possible to expressing the intention of the 
stricken provision. 

D. Waiver:  A party’s non-enforcement of any provision shall not constitute a waiver of that 
provision, nor shall it affect the enforceability of that provision or of the remainder of this 
Agreement. 

E. Accrual of Claims:  To the fullest extent permitted by Laws and Regulations, all causes of 
action arising under this Agreement shall be deemed to have accrued, and all statutory 
periods of limitation shall commence, no later than the date of Substantial Completion. 

ARTICLE 7 – DEFINITIONS 

7.01 Defined Terms 

A. Wherever used in this Agreement (including the Exhibits hereto) terms (including the 
singular and plural forms) printed with initial capital letters have the meanings indicated in 
the text above, in the exhibits, or in the following definitions: 

1. Addenda—Written or graphic instruments issued prior to the opening of bids which 
clarify, correct, or change the bidding requirements or the proposed Construction 
Contract Documents. 

2. Additional Services—The services to be performed for or furnished to Owner by Engineer 
in accordance with Part 2 of Exhibit A of this Agreement. 

3. Agreement—This written contract for professional services between Owner and Engineer, 
including all exhibits identified in Paragraph 8.01 and any duly executed amendments. 

4. Application for Payment—The form acceptable to Engineer which is to be used by 
Contractor during the course of the Work in requesting progress or final payments and 
which is to be accompanied by such supporting documentation as is required by the 
Construction Contract. 
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5. Basic Services—The services to be performed for or furnished to Owner by Engineer in 
accordance with Part 1 of Exhibit A of this Agreement. 

6. Change Order—A document which is signed by Contractor and Owner and authorizes an 
addition, deletion, or revision in the Work or an adjustment in the Construction Contract 
Price or the Construction Contract Times, or other revision to the Construction Contract, 
issued on or after the effective date of the Construction Contract.  

7. Change Proposal—A written request by Contractor, duly submitted in compliance with 
the procedural requirements set forth in the Construction Contract, seeking an 
adjustment in Construction Contract Price or Construction Contract Times, or both; 
contesting an initial decision by Engineer concerning the requirements of the Construction 
Contract Documents or the acceptability of Work under the Construction Contract 
Documents; challenging a set-off against payments due; or seeking other relief with 
respect to the terms of the Construction Contract. 

8. Constituent of Concern—Asbestos, petroleum, radioactive material, polychlorinated 
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other material 
of any nature whatsoever that is or becomes listed, regulated, or addressed pursuant to 
(a) the Comprehensive Environmental Response, Compensation and Liability Act, 42 
U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials Transportation Act, 49 
U.S.C. §§5501 et seq.; (c) the Resource Conservation and Recovery Act, 42 U.S.C. §§6901 
et seq. (“RCRA”); (d) the Toxic Substances Control Act, 15 U.S.C. §§2601 et seq.; (e) the 
Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the Clean Air Act, 42 U.S.C. §§7401 et seq.; 
or (g) any other federal, State, or local statute, law, rule, regulation, ordinance, resolution, 
code, order, or decree regulating, relating to, or imposing liability or standards of conduct 
concerning, any hazardous, toxic, or dangerous waste, substance, or material. 

9. Construction Contract—The entire and integrated written contract between the Owner 
and Contractor concerning the Work. 

10. Construction Contract Documents—Those items designated as “Contract Documents” in 
the Construction Contract, and which together comprise the Construction Contract.  

11. Construction Contract Price—The money that Owner has agreed to pay Contractor for 
completion of the Work in accordance with the Construction Contract Documents. 

12. Construction Contract Times—The number of days or the dates by which Contractor shall:  
(a) achieve milestones, if any, in the Construction Contract; (b) achieve Substantial 
Completion; and (c) complete the Work.  

13. Construction Cost—The cost to Owner of the construction of those portions of the entire 
Project designed or specified by or for Engineer under this Agreement, including 
construction labor, services, materials, equipment, insurance, and bonding costs, and 
allowances for contingencies. Construction Cost does not include costs of services of 
Engineer or other design professionals and consultants; cost of land or rights-of-way, or 
compensation for damages to property; Owner’s costs for legal, accounting, insurance 
counseling, or auditing services; interest or financing charges incurred in connection with 
the Project; or the cost of other services to be provided by others to Owner. Construction 
Cost is one of the items comprising Total Project Costs. 
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14. Constructor—Any person or entity (not including the Engineer, its employees, agents, 
representatives, and Consultants), performing or supporting construction activities 
relating to the Project, including but not limited to Contractors, Subcontractors, Suppliers, 
Owner’s work forces, utility companies, other contractors, construction managers, testing 
firms, shippers, and truckers, and the employees, agents, and representatives of any or all 
of them.  

15. Consultants—Individuals or entities having a contract with Engineer to furnish services 
with respect to this Project as Engineer’s independent professional associates and 
consultants; subcontractors; or vendors.  

16. Contractor—The entity or individual with which Owner enters into a Construction 
Contract. 

17. Documents—Data, reports, Drawings, Specifications, Record Drawings, building 
information models, civil integrated management models, and other deliverables, 
whether in printed or electronic format, provided or furnished in appropriate phases by 
Engineer to Owner pursuant to this Agreement. 

18. Drawings—That part of the Construction Contract Documents that graphically shows the 
scope, extent, and character of the Work to be performed by Contractor.  

19. Effective Date—The date indicated in this Agreement on which it becomes effective, but 
if no such date is indicated, the date on which this Agreement is signed and delivered by 
the last of the parties to sign and deliver. 

20. Engineer—The individual or entity named as such in this Agreement. 

21. Field Order—A written order issued by Engineer which requires minor changes in the 
Work but does not change the Construction Contract Price or the Construction Contract 
Times. 

22. Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes, rules, 
regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, 
authorities, and courts having jurisdiction. 

23. Owner—The individual or entity named as such in this Agreement and for which 
Engineer's services are to be performed. Unless indicated otherwise, this is the same 
individual or entity that will enter into any Construction Contracts concerning the Project. 

24. Project—The total undertaking to be accomplished for Owner by engineers, contractors, 
and others, including planning, study, design, construction, testing, commissioning, and 
start-up, and of which the services to be performed or furnished by Engineer under this 
Agreement are a part. 

25. Record Drawings—Drawings depicting the completed Project, or a specific portion of the 
completed Project, prepared by Engineer as an Additional Service and based on 
Contractor's record copy of all Drawings, Specifications, Addenda, Change Orders, Work 
Change Directives, Field Orders, and written interpretations and clarifications, as 
delivered to Engineer and annotated by Contractor to show changes made during 
construction. 
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26. Reimbursable Expenses—The expenses incurred directly by Engineer in connection with 
the performing or furnishing of Basic Services and Additional Services for the Project.  

27. Resident Project Representative—The authorized representative of Engineer assigned to 
assist Engineer at the Site during the Construction Phase. As used herein, the term 
Resident Project Representative or "RPR" includes any assistants or field staff of Resident 
Project Representative. The duties and responsibilities of the Resident Project 
Representative, if any, are as set forth in Exhibit D.  

28. Samples—Physical examples of materials, equipment, or workmanship that are 
representative of some portion of the Work and that establish the standards by which 
such portion of the Work will be judged. 

29. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 
information that are specifically prepared or assembled by or for Contractor and 
submitted by Contractor to illustrate some portion of the Work. Shop Drawings, whether 
approved or not, are not Drawings and are not Construction Contract Documents. 

30. Site—Lands or areas to be indicated in the Construction Contract Documents as being 
furnished by Owner upon which the Work is to be performed, including rights-of-way and 
easements, and such other lands furnished by Owner which are designated for the use of 
Contractor. 

31. Specifications—The part of the Construction Contract Documents that consists of written 
requirements for materials, equipment, systems, standards, and workmanship as applied 
to the Work, and certain administrative requirements and procedural matters applicable 
to the Work.  

32. Subcontractor—An individual or entity having a direct contract with Contractor or with 
any other Subcontractor for the performance of a part of the Work.  

33. Substantial Completion—The time at which the Work (or a specified part thereof) has 
progressed to the point where, in the opinion of Engineer, the Work (or a specified part 
thereof) is sufficiently complete, in accordance with the Construction Contract 
Documents, so that the Work (or a specified part thereof) can be utilized for the purposes 
for which it is intended. The terms “substantially complete” and “substantially completed” 
as applied to all or part of the Work refer to Substantial Completion thereof. 

34. Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor 
having a direct contract with Contractor or with any Subcontractor to furnish materials or 
equipment to be incorporated in the Work by Contractor or a Subcontractor. 

35. Total Project Costs—The total cost of planning, studying, designing, constructing, testing, 
commissioning, and start-up of the Project, including Construction Cost and all other 
Project labor, services, materials, equipment, insurance, and bonding costs, allowances 
for contingencies, and the total costs of services of Engineer or other design professionals 
and consultants, together with such other Project-related costs that Owner furnishes for 
inclusion, including but not limited to cost of land, rights-of-way, compensation for 
damages to properties, Owner’s costs for legal, accounting, insurance counseling, and 
auditing services, interest and financing charges incurred in connection with the Project, 
and the cost of other services to be provided by others to Owner. 
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36. Work—The entire construction or the various separately identifiable parts thereof 
required to be provided under the Construction Contract Documents. Work includes and 
is the result of performing or providing all labor, services, and documentation necessary 
to produce such construction; furnishing, installing, and incorporating all materials and 
equipment into such construction; and may include related services such as testing, start-
up, and commissioning, all as required by the Construction Contract Documents. 

37. Work Change Directive—A written directive to Contractor issued on or after the effective 
date of the Construction Contract, signed by Owner and recommended by Engineer, 
ordering an addition, deletion, or revision in the Work. 

B. Day: 

1. The word “day” means a calendar day of 24 hours measured from midnight to the next 
midnight. 

ARTICLE 8 – EXHIBITS AND SPECIAL PROVISIONS 

8.01 Exhibits Included: 

A. Exhibit A, Engineer’s Services.  

B. Exhibit B, Owner’s Responsibilities.  

C. Exhibit C, Payments to Engineer for Services and Reimbursable Expenses.  

D. Exhibit D, Duties, Responsibilities and Limitations of Authority of Resident Project 
Representative.  

E. Exhibit E, Environmental Services 

F. Exhibit G, Insurance.  

G. Exhibit H, Dispute Resolution.  

H. Exhibit I, Supplemental Terms and Conditions.  

8.02 Total Agreement 

A. This Agreement, (together with the exhibits included above) constitutes the entire 
agreement between Owner and Engineer and supersedes all prior written or oral 
understandings. This Agreement may only be amended, supplemented, modified, or 
canceled by a written instrument duly executed by both parties.  

8.03 Designated Representatives 

A. With the execution of this Agreement, Engineer and Owner shall designate specific 
individuals to act as Engineer’s and Owner’s representatives with respect to the services to 
be performed or furnished by Engineer and responsibilities of Owner under this Agreement. 
Such an individual shall have authority to transmit instructions, receive information, and 
render decisions relative to this Agreement on behalf of the respective party whom the 
individual represents.  
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8.04 Engineer's Certifications 

A. Engineer certifies that it has not engaged in corrupt, fraudulent, or coercive practices in 
competing for or in executing the Agreement. For the purposes of this Paragraph 8.04: 

1. "corrupt practice" means the offering, giving, receiving, or soliciting of any thing of value 
likely to influence the action of a public official in the selection process or in the 
Agreement execution; 

2. "fraudulent practice" means an intentional misrepresentation of facts made (a) to 
influence the selection process or the execution of the Agreement to the detriment of 
Owner, or (b) to deprive Owner of the benefits of free and open competition; 

3. "coercive practice" means harming or threatening to harm, directly or indirectly, persons 
or their property to influence their participation in the selection process or affect the 
execution of the Agreement. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement, the Effective Date of which is 
indicated on page 1. 

Owner: Engineer:
City of Riesel CP&Y, Inc.

By: By: 

Print name: Kevin Hogg Print name: 

Title: Mayor Title:

Date Signed: Date Signed: 

Engineer License or Firm's Certificate No. (if required):

F-1741

State of: Texas

Address for Owner’s receipt of notices: Address for Engineer’s receipt of notices:

P.O. Box 249 P. O. Box 22007

Riesel, Texas 76682 Waco, Texas 76702

Designated Representative (Paragraph 8.03.A): Designated Representative (Paragraph 8.03.A):
Alisha Flanary David L. Marek, PE

Title: City Secretary Title: Project Manager

Phone Number: (254) 896-6501 Phone Number: 254-772-9272

E-Mail Address: citysecretary@cityofriesel.org E-Mail Address: dmarek@cpyi.com
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This is EXHIBIT A, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

Engineer’s Services 

Article 1 of the Agreement is supplemented to include the following agreement of the parties.  

Engineer shall provide Basic and Additional Services as set forth below. 

PART 1 – BASIC SERVICES 

A1.01 Application, Planning and Pre-Design Phase 

A. Project Planning 

1. Engineer understands the planning phase of the Project will include the analysis and 
comparisons of alternatives for reducing the arsenic content of existing groundwater wells 
and developing a plan to submit to the Texas Water Development Board (TWDB). 

2. This work will include the evaluation of various locations for the new Brazos River Alluvium 
Aquifer (BRAA) water well. 

3. Additionally, Engineer will coordinate with the City, RMS Water Supply Corporation (RMS), 
and MS Water Supply Corporation (MS), as well the City’s other consultants to provide 
engineering data and information necessary for an agreement to be prepared for the 
acquisition of the RMS water system, and groundwater rights and a water contract for 
Riesel to provide drinking water to MS. 

B. TWDB Application Services 

1. Engineer will gather all necessary information and prepare documentation necessary for 
the submission, review, and approval of a Project Information Form (PIF) to the TWDB. 

2. Engineer will provide all necessary engineering and surveying information necessary for 
the submission, review, and approval of an application for funding to the TWDB. 

C. Water Conservation Plan Services 

1. Engineer will gathering all necessary information and fully prepare a Water Conservation 
Plan for submission, review, and approval by the TWDB. 

D. Environmental Services 

1. Engineer will perform the necessary environmental services and coordinate work with the 
TWDB to complete an Environmental Information Document (EID) in compliance with the 
TWDB’s guidance document, TWDB-0801, issued May 22, 2015. Engineer’s Scope of 
Services is outlined in Exhibit E of this contract.  
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E. Engineering Feasibility Report Services 

1. Engineer will gather all necessary information and prepare documentation necessary for 
the submission, review, and approval of an Engineering Feasibility Report as required by 
the TWDB. 

F. Asset Management Plan Services 

1. Engineer will prepare documentation necessary for the submission, review, and approval 
of an Asset Management Plan for Small Systems (AMPSS) that will be required as part of 
the TWDB funding conditions. The AMPSS will include the City’s existing water supply, 
storage, and distribution system, as well as the RMS water system based on information 
provided by the Owner. 

G. Blending Study Services 

1. Engineer will perform blending analyses for the Rattlesnake, RMS, and MS2 water wells, 
with the new BRAA water well, and prepare a study that will provide volume, flow rates 
and ratios necessary to achieve arsenic contents less than the MCL of 10 ppb, using a 
target of 8 ppb. 

H. Geological Investigation Services 

1. Engineer will retain a subconsultant to perform a geological investigation to determine 
the best location for the new BRAA water well. 

2. This work will either be performed by a water well driller or by a geologist familiar with 
the BRAA area in McLennan County.  

I. Geotechnical Investigation Services 

1. Engineer will subcontract with a Geotechnical Engineering Company to conduct 
geotechnical investigations of the BRAA Plant Facilities. The Scope will include multiple 
cores/borings as necessary for the design of the BRAA Plant Facilities. 

2. Traffic control during the geotechnical investigation phase is excluded from the proposal. 
If required and provided by the Subconsultant, the cost will be billed at cost plus 20%. It 
is understood that this additional cost can be supplemented by the Project’s contingency 
line item to be included in the TWDB funding package. 

J. Right of Way (ROW) Agent Services 

1. Engineer will subcontract with a Right of Way Agent to prepare the necessary 
documentation and take part in negotiations with the City in order to secure up to 30 
necessary lands, leases, rights of entry and easements for the Project. This service does 
not include the cost of easement acquisitions or condemnation support services. 

2. Provide right-of-entry (ROE) letters for up to 30 affected property owners requesting 
physical access on their property in order to carry out field services as required to identify 
existing utility information, as well as to conduct the topographic surveying and boundary 
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work necessary to develop construction and easement documents. This task includes 
obtaining the executed rights-of-entry. 

K. Pilot/Test Well Services 

1. Engineer will review the findings of a pilot/test well as drilled by a Contractor and selected 
and contracted with the Engineer. The review will be conducted to determine best 
location for the final well for the City of Riesel.  

L. Surveying for Land Leases or Property Acquisition and Easement Services 

1. Provide land lease and easement services as outlined below for no more than 30 
easements for types such as utility, access, and sanitary control. In the event additional 
easements are required over the 30 estimated easements, supplemental charges will be 
assigned in the amount of $3,700.00 for Exhibits A and B as described in Exhibit A, 
A1.01.L.4. below. This proposal does not include the cost to perform separate temporary 
construction easements or staking of any easements on the ground. 

2. Provide Boundary Surveys, signed and sealed by a Texas Registered Professional Land 
Surveyor for designated well sites. A Land Title Survey will be performed for said tracts in 
the event a Title Commitment is issued for review and will be in accordance with the Texas 
Board of Professional Land Surveying (TBPLS) and the Texas Society of Professional 
Surveyors (TSPS) and the minimum standards (Land Title Survey Category 1A Condition IV 
(Rural)) for professional surveyors. 

3. CP&Y will provide Exhibit A (Property Metes & Bounds Description) and Exhibit B 
(Map/Plat) identifying the location, size and necessary information listed below to be used 
in the acquisition of Easements required for this project along the proposed alignment 
including required Access Easements. Exhibit A and accompanying Exhibit B will be signed, 
sealed and dated by a Texas Registered Professional Land Surveyor in accordance with the 
Rules and Regulations of the Texas Board of Professional Land Surveying (TBPLS).  NOTE: 
Easement corners will not be monumented with permanent markers in the ground or 
staked and are not a part of this contract unless otherwise requested as a supplemental 
service. This service will be provided for no more than 30 easements.  

4. Deliverables 

a. Exhibit A Property Description in MS Word format if requested. 

b. Exhibit B Map/Plat and base map drawings to accompany description will be 
provided in AutoCAD 2019. 

c. All Exhibit A & B Easements and Land Title Surveys will be signed and sealed by a 
Texas Registered Professional Land Surveyor. Documents will be emailed in pdf 
format. Original signed copies can be provided if requested. 

d. Land/Easement Acquisition AutoCAD Drawings: 

1) Grid coordinates (in US Survey Feet) for the POB (Point of Beginning) shall be 
labeled on the plat. 
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2) Combined Scale Factor (1.00012) for the project will be shown, with 
distances and area labeled using surface values. Cite Lambert Grid – 
applicable Texas Central Zone NAD83/HARN/CORS or NAD83 (NSRS2007) as 
the bearing basis. 

M. Surveys shall meet the minimum standards mandated by Texas State Law and the Texas Board 
of Professional Land Surveying (TBPLS), including the Professional Land Surveying Practices Act 
and General Rules of Procedures and Practices as listed in the Professional and Technical 
Standards of the Rules of Procedures and Practices. Subsurface Utility Engineering (SUE) 
Services 

1. Engineer will conduct Level “C” subsurface utility engineering services as part of this task.  

2. Engineer will contact area Franchise Utilities to attempt to obtain record information on 
services these utilities have in the area impacted by construction. Engineer will also 
contact DIG-TESS to have existing utilities marked prior to the topographic survey phase. 

N. Surveying (Design and Construction) 

1. The most current available data from Texas Natural Resources Information (TNRIS ) Lidar 
and maps will be utilized in part for the topographic survey. Topographic Survey will 
include natural ground shots at every 200 foot interval along centerline of proposed 
pipeline alignment location with ground shots 25 foot left and right of center and where 
Right of Entry is permissible. All above ground visible improvements within 50 foot 
corridor, driveways, fences, and all visible above ground utilities will be located. Tree 
locates and identification of type and size will are not included in this scope.  

2. Construction Staking services are not provided as a part of this Contract.  

A1.02 Design and Bidding Phase 

A. Preliminary Design Phase 

1. After acceptance by Owner of the Application, Planning, and Pre-Design Phase and other 
deliverables, selection by Owner of a recommended solution and indication of specific 
modifications or changes in the scope, extent, character, or design requirements of the 
Project desired by Owner, and upon written authorization from Owner, Engineer shall:  

a. Prepare Preliminary Design Phase documents consisting of final design criteria, 
preliminary drawings, outline specifications, and written descriptions of the 
Project. 

b. Advise Owner if additional reports, data, information, or services of the types 
described in Exhibit B are necessary and assist Owner in obtaining such reports, 
data, information, or services. 

c. Based on the information contained in the Preliminary Design Phase documents, 
prepare a revised opinion of probable Construction Cost, and assist Owner in 
collating the various cost categories which comprise Total Project Costs.   
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d. Perform or provide the following Preliminary Design Phase tasks or deliverables:  
Furnish 3 review copies of the Preliminary Design Phase documents and other 
deliverables to Owner within 125 calendar days of authorization to proceed with 
this phase, and review them with Owner.  Within 15 calendar days of receipt, 
Owner shall submit to Engineer comments regarding the Preliminary Design Phase 
documents and other deliverables.   

e. Revise the Preliminary Design Phase documents and other deliverables in response 
to Owner’s comments, as appropriate, and furnish to Owner 3 copies of the revised 
Preliminary Design Phase documents, revised opinion of probable Construction 
Cost, and other deliverables within 15 calendar days after receipt of Owner’s 
comments. 

f. Engineer’s services under the Preliminary Design Phase will be considered 
complete on the date when the revised Preliminary Design Phase documents, 
revised opinion of probable Construction Cost, and other deliverables have been 
delivered to Owner.  

B. Final Design Phase 

1. After acceptance by Owner of the Preliminary Design Phase documents, revised opinion 
of probable Construction Cost as determined in the Preliminary Design Phase, and other 
deliverables subject to Owner-directed modifications or changes in the scope, extent, 
character, or design requirements of or for the Project, and upon written authorization 
from Owner, Engineer shall: 

a. Prepare final Drawings and Specifications indicating the scope, extent, and 
character of the Work to be performed and furnished by Contractor.   

b. Provide technical criteria, written descriptions, and design data for Owner’s use in 
filing applications for permits from or approvals of governmental authorities having 
jurisdiction to review or approve the final design of the Project; assist Owner in 
consultations with such authorities; and revise the Drawings and Specifications in 
response to directives from such authorities. 

c. Advise Owner of adjustments to the opinion of probable Construction Cost known 
to Engineer.   

d. Perform or provide the following Final Design Phase tasks or deliverables:  Prepare 
and furnish bidding documents for review by Owner, its legal counsel, and other 
advisors, and assist Owner in the preparation of other related documents within 
125 calendar days of authorization to proceed with this phase and review them 
with Owner. Within 15 days of receipt, Owner shall submit to Engineer comments 
and instructions for revisions.   

e. Revise the bidding documents in accordance with comments and instructions from 
the Owner, as appropriate, and submit 3 final copies of the bidding documents, a 
revised opinion of probable Construction Cost, and other deliverables to Owner 
within 30 calendar days after receipt of Owner’s comments and instructions. 
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f. Engineer’s services under the Final Design Phase will be considered complete on 
the date when the submittals required have been delivered to Owner. 

g. In the event that the Work designed or specified by Engineer is to be performed or 
furnished under more than one prime contract, or if Engineer’s services are to be 
separately sequenced with the work of one or more prime Contractors (such as in 
the case of fast-tracking), Owner and Engineer shall, prior to commencement of 
the Final Design Phase, develop a schedule for performance of Engineer’s services 
during the Final Design, Bidding or Negotiating, Construction, and Post-
Construction Phases in order to sequence and coordinate properly such services as 
are applicable to the work under such separate prime contracts. This schedule is to 
be prepared and included in or become an amendment to Exhibit A whether or not 
the work under such contracts is to proceed concurrently. 

h. The number of prime contracts for Work designed or specified by Engineer upon 
which the Engineer’s compensation has been established under this Agreement is 
two. 

C. Bidding Phase 

1. After acceptance by Owner of the bidding documents and the most recent opinion of 
probable Construction Cost as determined in the Final Design Phase, and upon written 
authorization by Owner to proceed, Engineer shall: 

a. Assist Owner in advertising for and obtaining bids or proposals for the Work and, 
where applicable, maintain a record of prospective bidders to whom Bidding 
Documents have been issued, and receive and process contractor deposits or 
charges for the bidding documents. 

b. Issue addenda as appropriate to clarify, correct, or change the bidding documents. 

c. Provide information or assistance needed by Owner in the course of negotiations 
with prospective contractors. 

d. Consult with Owner as to the acceptability of subcontractors, suppliers, and other 
individuals and entities proposed by prospective contractors for those portions of 
the Work as to which such acceptability is required by the bidding documents. 

e. If bidding documents require, the Engineer shall evaluate and determine the 
acceptability of "or equals" and substitute materials and equipment proposed by 
bidders.  

f. Attend the Bid opening, prepare Bid tabulation sheets, and assist Owner in 
evaluating Bids or proposals and in assembling and awarding contracts for the 
Work.  

2. The Bidding or Negotiating Phase will be considered complete upon commencement of 
the Construction Phase or upon cessation of negotiations with prospective contractors. 
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A1.03 Permits 

A. Engineer will assist the Owner in obtaining permits from the Texas Department of 
Transportation (TxDOT), Southern Trinity Groundwater Conservation District (STGCD), and 
McLennan County as necessary. Final design plans shall be submitted to the TCEQ for approval. 
These permits will be acquired during the 320 calendar day Preliminary and Final Design Phase. 
This assistance will include submitting the above applications and addressing comments.  

A1.04 Construction Phase 

A. Upon successful completion of the Bidding and Negotiating Phase, and upon written 
authorization from Owner, Engineer shall: 

B. General Administration of Construction Contract (Project Management):  

1. Consult with Owner and act as Owner’s representative as provided in the Construction 
Contract. The extent and limitations of the duties, responsibilities, and authority of 
Engineer shall be as assigned in EJCDC® C-700, Standard General Conditions of the 
Construction Contract (2013 Edition), prepared by the Engineers Joint Contract 
Documents Committee, or other construction general conditions specified in this 
Agreement. If Owner, or Owner and Contractor, modify the duties, responsibilities, and 
authority of Engineer in the Construction Contract, or modify other terms of the 
Construction Contract having a direct bearing on Engineer, then Owner shall compensate 
Engineer for related increases in the cost to provide Construction Phase services. Engineer 
shall not be required to furnish or perform services contrary to Engineer’s responsibilities 
as a licensed professional. All of Owner’s instructions to Contractor will be issued through 
Engineer, which shall have authority to act on behalf of Owner in dealings with Contractor 
to the extent provided in this Agreement and the Construction Contract except as 
otherwise provided in writing.

2. Pre-Construction Conference:  Participate in a pre-construction conference prior to 
commencement of Work at the Site. 

3. Schedules:  Receive, review, and determine the acceptability of schedules that Contractor 
is required to submit to Engineer, including the Progress Schedule, Schedule of Submittals, 
and Schedule of Values. 

4. Visits to Site and Observation of Construction:  In connection with observations of 
Contractor’s Work while it is in progress: 

a. Make visits to the Site at intervals appropriate to the various stages of construction, 
as Engineer deems necessary, to observe as an experienced and qualified design 
professional the progress of Contractor’s executed Work. Such visits and 
observations by Engineer, and the Resident Project Representative, are not 
intended to be exhaustive or to extend to every aspect of the Work or to involve 
detailed inspections of the Work beyond the responsibilities specifically assigned 
to Engineer in this Agreement and the Construction Contract Documents, but 
rather are to be limited to spot checking, selective sampling, and similar methods 
of general observation of the Work based on Engineer’s exercise of professional 
judgment, as assisted by the Resident Project Representative. Based on 
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information obtained during such visits and observations, Engineer will determine 
in general if the Work is proceeding in accordance with the Construction Contract 
Documents, and Engineer shall keep Owner informed of the progress of the Work. 

b. The purpose of Engineer’s visits to the Site, and representation by the Resident 
Project Representative at the Site will be to enable Engineer to better carry out the 
duties and responsibilities assigned to and undertaken by Engineer during the 
Construction Phase, and, in addition, by the exercise of Engineer’s efforts as an 
experienced and qualified design professional, to provide for Owner a greater 
degree of confidence that the completed Work will conform in general to the 
Construction Contract Documents and that Contractor has implemented and 
maintained the integrity of the design concept of the completed Project as a 
functioning whole as indicated in the Construction Contract Documents. Engineer 
shall not, during such visits or as a result of such observations of the Work, 
supervise, direct, or have control over the Work, nor shall Engineer have authority 
over or responsibility for the means, methods, techniques, sequences, or 
procedures of construction selected or used by any Constructor, for security or 
safety at the Site, for safety precautions and programs incident to any Constructor’s 
work in progress, for the coordination of the Constructors’ work or schedules, nor 
for any failure of any Constructor to comply with Laws and Regulations applicable 
to  furnishing and performing of its work. Accordingly, Engineer neither guarantees 
the performance of any Constructor nor assumes responsibility for any 
Constructor’s failure to furnish or perform the Work, or any portion of the Work, 
in accordance with the Construction Contract Documents. 

C. Construction Engineering 

1. Defective Work:  Reject Work if, on the basis of Engineer’s observations, Engineer believes 
that such Work is defective under the terms and standards set forth in the Construction 
Contract Documents. Provide recommendations to Owner regarding whether Contractor 
should correct such Work or remove and replace such Work, or whether Owner should 
consider accepting such Work as provided in the Construction Contract Documents. 

2. Clarifications and Interpretations:  Accept from Contractor and Owner submittal of all 
matters in question concerning the requirements of the Construction Contract 
Documents (sometimes referred to as requests for information or interpretation—RFIs), 
or relating to the acceptability of the Work under the Construction Contract Documents. 
With reasonable promptness, render a written clarification, interpretation, or decision on 
the issue submitted, or initiate an amendment or supplement to the Construction 
Contract Documents.  

3. Field Orders:  Subject to limitations in the Construction Contract Documents, Engineer 
may prepare and issue Field Orders requiring minor changes in the Work. 

4. Change Orders and Work Change Directives:  Recommend Change Orders and Work 
Change Directives to Owner, as appropriate, and prepare Change Orders and Work 
Change Directives as required. 

5. Differing Site Conditions:  Respond to notice from Contractor of differing site conditions, 
including conditions relating to underground facilities such as utilities, and hazardous 
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environmental conditions. Promptly conduct reviews and prepare findings, conclusions, 
and recommendations for Owner’s use. 

6. Shop Drawings, Samples, and Other Submittals:  Review and approve or take other 
appropriate action with respect to Shop Drawings, Samples,  and other required 
Contractor submittals, but only for conformance with the information given in the 
Construction Contract Documents and compatibility with the design concept of the 
completed Project as a functioning whole as indicated by the Construction Contract 
Documents. Such reviews and approvals or other action will not extend to means, 
methods, techniques, sequences, or procedures of construction or to safety precautions 
and programs incident thereto.  

7. Substitutes and “Or-equal”:  Evaluate and determine the acceptability of substitute or “or-
equal” materials and equipment proposed by Contractor, but subject to the provisions of 
Paragraph A2.02.A.2 of this Exhibit A. 

8. Change Proposals and Claims:   

a. Review each duly submitted change proposal from Contractor and, within 30 
calendar days after receipt of the Contractor’s supporting data, provide a 
recommendation to the Owner to deny the change proposal in whole, approve it 
in whole, or approve it in part. Such actions shall be in writing with a copy provided 
to Owner and Contractor.   

b. Provide information or data to Owner regarding engineering or technical matters 
pertaining to Claims. 

c. A change proposal that increases the price or time of the project must be approved 
in advance by the Owner. 

9. Applications for Payment:  Based on Engineer’s observations as an experienced and 
qualified design professional and on review of Applications for Payment and 
accompanying supporting documentation: 

a. Determine the amounts that Engineer recommends Contractor be paid. 
Recommend reductions in payment (set-offs) based on the provisions for set-offs 
stated in the Construction Contract. Such recommendations of payment will be in 
writing and will constitute Engineer’s representation to Owner, based on such 
observations and review, that, to the best of Engineer’s knowledge, information 
and belief, Contractor’s Work has progressed to the point indicated, the Work is 
generally in accordance with the Construction Contract Documents (subject to an 
evaluation of the Work as a functioning whole prior to or upon Substantial 
Completion, to the results of subsequent tests called for in the Construction 
Contract Documents, and to other qualifications stated in the recommendation), 
and the conditions precedent to Contractor’s being entitled to such payment 
appear to have been fulfilled in so far as it is Engineer’s responsibility to observe 
the  Work. In the case of unit price Work, Engineer’s recommendations of payment 
will include final determinations of quantities and classifications of the Work 
(subject to subsequent adjustments allowed by the Construction Contract 
Documents). 
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b. By recommending payment, Engineer shall not thereby be deemed to have 
represented that observations made by Engineer to check the quality or quantity 
of Contractor’s Work as it is performed and furnished have been exhaustive, 
extended to every aspect of Contractor’s Work in progress, or involved detailed 
inspections of the Work beyond the responsibilities specifically assigned to 
Engineer in this Agreement. Neither Engineer’s review of Contractor’s Work for the 
purposes of recommending payments nor Engineer’s recommendation of payment 
including final payment will impose on Engineer responsibility to supervise, direct, 
or control the Work, or for the means, methods, techniques, sequences, or 
procedures of construction or safety precautions or programs incident thereto, or 
Contractor’s compliance with Laws and Regulations applicable to Contractor’s 
furnishing and performing the Work. It will also not impose responsibility on 
Engineer to make examination to ascertain how or for what purposes Contractor 
has used the money paid to Contractor by Owner; to determine that title to any 
portion of the Work, including materials or equipment, has passed to Owner free 
and clear of any liens, claims, security interests, or encumbrances; or that there 
may not be other matters at issue between Owner and Contractor that might affect 
the amount that should be paid. 

10. Contractor’s Completion Documents:  Receive from Contractor, review, and transmit to 
Owner maintenance and operating instructions, schedules, guarantees, bonds, 
certificates or other evidence of insurance required by the Construction Contract 
Documents, certificates of inspection, tests and approvals, and Shop Drawings, Samples, 
and other data approved. Receive from Contractor, review, and transmit to Owner the 
annotated record documents which are to be assembled by Contractor in accordance with 
the Construction Contract Documents to obtain final payment. The extent of Engineer’s 
review of record documents shall be to check that Contractor has submitted all pages. 

11. Substantial Completion:  Promptly after notice from Contractor that Contractor considers 
the entire Work ready for its intended use, in company with Owner and Contractor, visit 
the Site to review the Work and determine the status of completion. Follow the 
procedures in the Construction Contract regarding the preliminary certificate of 
Substantial Completion, punch list of items to be completed, Owner’s objections, notice 
to Contractor, and issuance of a final certificate of Substantial Completion. Assist Owner 
regarding remaining engineering or technical matters affecting Owner’s use or occupancy 
of the Work following Substantial Completion. 

12. Final Notice of Acceptability of the Work:  Conduct a final visit to the Project to determine 
if the Work is complete and acceptable so that Engineer may recommend, in writing, final 
payment to Contractor. Accompanying the recommendation for final payment, Engineer 
shall also provide a notice to Owner and Contractor that the Work is acceptable (subject 
to the provisions of the Notice to the best of Engineer’s knowledge, information, and 
belief, and based on the extent of the services provided by Engineer under this 
Agreement. 

13. Standards for Certain Construction-Phase Decisions:  Engineer will render decisions 
regarding the requirements of the Construction Contract Documents, and judge the 
acceptability of the Work, pursuant to the specific procedures set forth in the Construction 
Contract for initial interpretations, Change Proposals, and acceptance of the Work. In 
rendering such decisions and judgments, Engineer will not show partiality to Owner or 
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Contractor, and will not be liable to Owner, Contractor, or others in connection with 
proceedings, interpretations, decisions, or judgments conducted or rendered in good 
faith. 

14. Duration of Construction Phase:  The Construction Phase will commence with the 
execution of the first Construction Contract for the Project or any part thereof and will 
terminate upon written recommendation by Engineer for final payment to Contractors. If 
the Project involves more than one prime contract, then Construction Phase services may 
be rendered at different times in respect to the separate contracts. Subject to the 
provisions of Article 3, Engineer shall be entitled to an equitable increase in compensation 
if Construction Phase services (including Resident Project Representative services) are 
required after the original date for completion and readiness for final payment of 
Contractor as set forth in the Construction Contract. 

15. Delays causing the Period of Service to be exceeded shall not entitle the Engineer to 
additional compensation if such is due in whole or in part to an act or omission of the 
Engineer. 

16. Post-Construction Phase 

a. Upon written authorization from Owner during the Post-Construction Phase, 
Engineer shall: 

1) Together with Owner, visit the Project to observe apparent defects in the 
Work,  make recommendations as to replacement or correction of defective 
Work, if any, or the need to repair of damage to the Site or adjacent areas, 
and assist Owner in consultations and discussions with Contractor 
concerning correction of such defective Work and needed repairs. 

2) Together with Owner, visit the Project within one month before the end of 
the Construction Contract’s correction period to ascertain whether any 
portion of the Work or the repair of damage to the Site or adjacent areas is 
defective and therefore subject to correction by Contractor. 

b. The Post-Construction Phase services may commence during the Construction 
Phase and, if not otherwise modified in this Exhibit A, will terminate twelve months 
after the commencement of the Construction Contract’s correction period. 

D. Testing (Review of Testing Results) 

1. Selection of Independent Testing Laboratory:  Assist Owner in the selection of an 
independent testing laboratory to perform the services identified in Exhibit B, Paragraph 
B2.01. 

2. Receive and review all certificates of inspections, tests, and approvals required by Laws 
and Regulations or the Construction Contract Documents. Engineer’s review of such 
certificates will be for the purpose of determining that the results certified indicate 
compliance with the Construction Contract Documents and will not constitute an 
independent evaluation that the content or procedures of such inspections, tests, or 
approvals comply with the requirements of the Construction Contract Documents. 
Engineer shall be entitled to rely on the results of such inspections and tests. 
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3. As deemed reasonably necessary, Engineer may request that Contractor uncover Work 
that is to be inspected, tested, or approved.  

4. Pursuant to the terms of the Construction Contract, require special inspections or testing 
of the Work, whether or not the Work is fabricated, installed, or completed. 

E. Resident Project Representative (RPR): 

1. Provide the services of an RPR at the Site to assist the Engineer and to provide more 
extensive observation of Contractor’s work. Duties, responsibilities, and authority of the 
RPR are as set forth in Exhibit D. The furnishing of such RPR’s services will not limit, extend, 
or modify Engineer’s responsibilities or authority except as expressly set forth in Exhibit D. 

F. Operation and Maintenance (O&M) Manual: 

1. Preparation of operation, maintenance, and staffing manuals. 

PART 2 – ADDITIONAL SERVICES 

A2.01 Additional Services Requiring Owner’s Written Authorization

A. If authorized in writing by Owner, Engineer shall provide Additional Services of the types listed 
below. These services are not included as part of Basic Services and will be paid for by Owner 
as indicated in Exhibit C. 

1. Services resulting from significant changes in the scope, extent, or character of the 
portions of the Project designed or specified by Engineer, or the Project’s design 
requirements, including, but not limited to, changes in size, complexity, Owner’s schedule, 
character of construction, or method of financing; and revising previously accepted 
studies, reports, Drawings, Specifications, or Construction Contract Documents when such 
revisions are required by changes in Laws and Regulations enacted subsequent to the 
Effective Date or are due to causes beyond Engineer’s control. 

2. Services required as a result of Owner’s providing incomplete or incorrect Project 
information to Engineer. 

3. Providing renderings or models for Owner’s use, including services in support of building 
information modeling or civil integrated management. 

4. Undertaking investigations and studies including, but not limited to: 

a. preparation of appraisals; 

b. evaluating processes available for licensing, and assisting Owner in obtaining 
process licensing;  

c. detailed quantity surveys of materials, equipment, and labor; and 

d. audits or inventories required in connection with construction performed or 
furnished by Owner. 
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5. Furnishing services of Consultants for other than Basic Services. 

6. Providing data or services of the types described in Exhibit B, when Owner retains  
Engineer to provide such data or services instead of Owner furnishing the same.  

7. Providing the following services: 

a. Services to arrange for performance of construction services for Owner by 
contractors other than the principal prime Contractor, and administering Owner’s 
contract for such services. 

8. Services during out-of-town travel required of Engineer, other than for visits to the Site or 
Owner’s office as required in Basic Services.  

9. Preparing for, coordinating with, participating in and responding to structured 
independent review processes, including, but not limited to, construction management, 
cost estimating, project peer review, value engineering, and constructibility review 
requested by Owner; and performing or furnishing services required to revise studies, 
reports, Drawings, Specifications, or other documents as a result of such review processes. 

10. Preparing additional bidding-related documents (or requests for proposals or other 
construction procurement documents) or Construction Contract Documents for alternate 
bids or cost estimates requested by Owner for the Work or a portion thereof. 

11. Assistance in connection with bid protests, rebidding, or renegotiating contracts for 
construction, materials, equipment, or services, except when such assistance is required 
to complete services required. 

12. Providing Construction Phase services beyond the original contract time period for 
completion and readiness for final payment of Contractor, but only if such services 
increase the total quantity of services to be performed in the Construction Phase, rather 
than merely shifting performance of such services to a later date. 

13. Supplementing Record Drawings with information regarding the completed Project, Site, 
and immediately adjacent areas obtained from field observations, Owner, utility 
companies, and other reliable sources. 

14. Conducting surveys, investigations, and field measurements to verify the accuracy of 
Record Drawing content obtained from Contractor, Owner, utility companies, and other 
sources; revise and supplement Record Drawings as needed. 

15. Protracted or extensive assistance in refining and adjusting of Project equipment and 
systems (such as initial startup, testing, and balancing). 

16. Assistance to Owner in training Owner’s staff to operate and maintain Project equipment 
and systems. 

17. Assistance to Owner in developing systems and procedures for (a) control of the operation 
and maintenance of Project equipment and systems, and (b) related recordkeeping. 
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18. Preparing to serve or serving as a consultant or witness for Owner in litigation, arbitration, 
lien or bond claim, or other legal or administrative proceeding involving the Project. 

19. Overtime work requiring higher than regular rates. 

20. Providing construction surveys and staking beyond the scope as stipulated under Basic 
Services; any type of property surveys or related engineering services needed for the 
transfer of interests in real property; and providing other special field surveys. 

21. Providing more extensive services required to enable Engineer to issue notices or 
certifications requested by Owner. 

22. Extensive services required during correction period, or with respect to monitoring 
Contractor’s compliance with warranties and guarantees called for in the Construction 
Contract (except as agreed to under Basic Services). 

23. Other additional services performed or furnished by Engineer not otherwise provided for 
in this Agreement. 

A2.02 Additional Services Not Requiring Owner’s Written Authorization

A. Engineer shall advise Owner that Engineer is commencing to perform or furnish the Additional 
Services of the types listed below. For such Additional Services, Engineer need not request or 
obtain specific advance written authorization from Owner. These services are not included as 
part of Basic Services and will be paid for by Owner as indicated in Exhibit C. Engineer shall 
cease performing or furnishing such Additional Services upon receipt of written notice to cease 
from Owner. 

1. Services in connection with Work Change Directives and Change Orders to reflect changes 
requested by Owner. 

2. Services in making revisions to Drawings and Specifications occasioned by the acceptance 
of substitute materials or equipment other than “or equal” items; services after the award 
of the Construction Contract in evaluating and determining the acceptability of a 
proposed "or equal" or substitution which is found to be inappropriate for the Project; 
evaluation and determination of an excessive number of proposed "or equals" or 
substitutions, whether proposed before or after award of the Construction Contract. 

3. Services resulting from significant delays, changes, or price increases occurring as a direct 
or indirect result of materials, equipment, or energy shortages. 

4. Additional or extended services arising from (a) the presence at the Site of any Constituent 
of Concern or items of historical or cultural significance, (b) emergencies or acts of God 
endangering the Work, (c) damage to the Work by fire or other causes during 
construction, (d) a significant amount of defective, neglected, or delayed Work, (e) 
acceleration of the progress schedule involving services beyond normal working hours, or 
(f) default by Contractor. 

5. Services (other than Basic Services during the Post-Construction Phase) in connection with 
partial utilization of the Work by Owner prior to Substantial Completion. 
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6. Evaluating unreasonable or frivolous requests for interpretation or information (RFIs), 
Change Proposals, or other demands from Contractor or others in connection with the 
Work, or an excessive number of RFIs, Change Proposals, or demands. 

7. Reviewing a Shop Drawing or other Contractor submittal more than three times, as a 
result of repeated inadequate submissions by Contractor. 

8. While at the Site, compliance by Engineer and its staff with those terms of Owner's or 
Contractor's safety program provided to Engineer subsequent to the Effective Date that 
exceed those normally required of engineering personnel by federal, State, or local safety 
authorities for similar construction sites. 
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This is EXHIBIT B, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

Owner’s Responsibilities 

Article 2 of the Agreement is supplemented to include the following agreement of the parties. 

B2.01 In addition to other responsibilities of Owner as set forth in this Agreement, Owner shall at its 
expense: 

A. Provide Engineer with all criteria and full information as to Owner’s requirements for the 
Project, including design objectives and constraints, space, capacity and performance 
requirements, flexibility, and expandability, and any budgetary limitations.  

B. Give instructions to Engineer regarding Owner’s procurement of construction services 
(including instructions regarding advertisements for bids, instructions to bidders, and requests 
for proposals, as applicable), Owner’s construction contract practices and requirements, 
insurance and bonding requirements, electronic transmittals during construction, and other 
information necessary for the finalization of Owner’s bidding-related documents (or requests 
for proposals or other construction procurement documents), and Construction Contract 
Documents. Furnish copies (or give specific directions requesting Engineer to use copies 
already in Engineer’s possession) of all design and construction standards, Owner’s standard 
forms, general conditions (if other than EJCDC® C-700, Standard General Conditions of the 
Construction Contract, 2013 Edition), supplementary conditions, text, and related documents 
and content for Engineer to include in the draft bidding-related documents (or requests for 
proposals or other construction procurement documents), and draft Construction Contract 
Documents, when applicable. Owner shall have responsibility for the final content of (1) such 
bidding-related documents (or requests for proposals or other construction procurement 
documents), and (2) those portions of any Construction Contract other than the design (as set 
forth in the Drawings, Specifications, or otherwise), and other engineering or technical matters; 
and Owner shall seek the advice of Owner’s legal counsel, risk managers, and insurance 
advisors with respect to the drafting and content of such documents. 

C. Furnish to Engineer other available information pertinent to the Project including reports and 
data relative to previous designs, construction, or investigation at or adjacent to the Site. 

D. Following Engineer’s assessment of initially-available Project information and data and upon 
Engineer’s request, obtain, furnish, or otherwise make available (if necessary through title 
searches, or retention of specialists or consultants) such additional Project-related information 
and data as is reasonably required to enable Engineer to complete its Basic and Additional 
Services. Such additional information or data would generally include the following: 

1. Existing Utility and topographic mapping and surveys. 

2. Existing explorations and tests of subsurface conditions at or adjacent to the Site; 
geotechnical reports and investigations; drawings of physical conditions relating to 
existing surface or subsurface structures at the Site; hydrographic surveys, laboratory 

231



Exhibit B – Owner's Responsibilities 
EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 

Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,  
and American Society of Civil Engineers. All rights reserved. Page 2 

tests and inspections of samples, materials, and equipment; with appropriate professional 
interpretation of such information or data.  

3. Data or consultations as required for the Project but not otherwise identified in this 
Agreement. 

E. Arrange for safe access to and make all provisions for Engineer to enter upon public and private 
property as required for Engineer to perform services under the Agreement. 

F. Recognizing and acknowledging that Engineer's services and expertise do not include the 
following services, provide, as required for the Project: 

1. Accounting, bond and financial advisory (including, if applicable, “municipal advisor” 
services as described in Section 975 of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act (2010) and the municipal advisor registration rules issued by the Securities 
and Exchange Commission), independent cost estimating, and insurance counseling 
services. 

2. Legal services with regard to issues pertaining to the Project as Owner requires, 
Contractor raises, or Engineer reasonably requests. 

3. Such auditing services as Owner requires to ascertain how or for what purpose Contractor 
has used the money paid. 

G. Provide reviews, approvals, and permits from all governmental authorities having jurisdiction 
to approve all phases of the Project designed or specified by Engineer and such reviews, 
approvals, and consents from others as may be necessary for completion of each phase of the 
Project. 

H. Advise Engineer of the identity and scope of services of independent consultants employed by 
Owner to perform or furnish services in regard to the Project, including, but not limited to, cost 
estimating, project peer review, value engineering, and constructibility review. 

I. If Owner designates a construction manager or an individual or entity other than, or in addition 
to, Engineer to represent Owner at the Site, define and set forth as an attachment to this 
Exhibit B the duties, responsibilities, and limitations of authority of such other party and the 
relation thereof to the duties, responsibilities, and authority of Engineer. 

J. Inform Engineer in writing of specific requirements of safety or security programs that are 
applicable to Engineer, as a visitor to the Site. 

K. Examine all alternative solutions, studies, reports, sketches, Drawings, Specifications, 
proposals, and other documents presented by Engineer (including obtaining advice of an 
attorney, risk manager, insurance counselor, financial/municipal advisor, and other advisors or 
consultants as Owner deems appropriate with respect to such examination) and render in 
writing timely decisions pertaining thereto. 

L. Inform Engineer regarding need for assistance in evaluating the possible use of Project 
Strategies, Technologies, and Techniques, as defined in Exhibit A. 
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M. Advise Engineer as to whether Engineer’s assistance is requested in identifying opportunities 
for enhancing the sustainability of the Project. 

N. Place and pay for advertisement for Bids in appropriate publications. 

O. Furnish to Engineer data as to Owner’s anticipated costs for services to be provided by others 
(including, but not limited to, accounting, bond and financial, independent cost estimating, 
insurance counseling, and legal advice) for Owner so that Engineer may assist Owner in 
collating the various cost categories which comprise Total Project Costs. 

P. Attend and participate in the pre-bid conference, bid opening, pre-construction conferences, 
construction progress and other job related meetings, and Site visits to determine Substantial 
Completion and readiness of the completed Work for final payment.  

Q. Authorize Engineer to provide Additional Services as set forth in Part 2 of Exhibit A of the 
Agreement, as required. 
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This is EXHIBIT C, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

Payments to Engineer for Services and Reimbursable Expenses 
Compensation Packet: Basic Services – Lump Sum 

Article 2 of the Agreement is supplemented to include the following agreement of the parties: 

C2.01 Compensation for Basic Services  

A. Owner shall pay Engineer for Basic Services set forth in Exhibit A, as follows: 

1. A Lump Sum amount of $1,118,000.00 based on the following estimated distribution of 
compensation:  

2. Application, Planning and Pre-Design Phase 

a. Project Planning $87,000.00 

b. TWDB Application $15,000.00 

c. Water Conservation Plan Services $4,000.00 

d. Environmental Services $84,000.00 

e. Engineering Feasibility Report Services $30,000.00 

f. Asset Management Plan Services $15,000.00 

g. Blending Study Services $25,000.00 

h. Geological Investigation Services $5,000.00 

i. Geotechnical Investigation Services $10,000.00 

j. Right-of-Way (ROW) Agent Services $75,000.00 

k. Pilot/Test Well Services $30,000.00 

l. Surveying for Land Leases and Easement 
Services $111,000.00 

m. Subsurface Utility Engineering (SUE) 
Services $20,000.00 

n. Surveying (Design and Construction) $75,000.00 
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3. Design and Bidding Phase 

a. Preliminary Design Phase $140,000.00 

b. Final Design Phase $184,000.00 

c. Bidding $20,000.00 

4. Permits $20,000.00

5. Construction Phase 

a. Project Management $40,000.00 

b. Construction Engineering $35,000.00 

c. Testing (Review of Testing Results) $6,000.00 

d. Resident Project Representative $72,000.00 

e. Operation and Maintenance (O&M) Manual $15,000.00 

6. Engineer may alter the distribution of compensation between individual phases noted 
herein to be consistent with services actually rendered, but shall not exceed the total 
Lump Sum amount unless approved in writing by the Owner. 

7. The Lump Sum includes compensation for Engineer’s services and services of Engineer’s 
Consultants, if any. Appropriate amounts have been incorporated in the Lump Sum to 
account for labor costs, overhead, profit, expenses (other than expressly allowed 
Reimbursable Expenses), and Consultant charges.  

8. The portion of the Lump Sum amount billed for Engineer’s services will be based upon 
Engineer’s estimate of the percentage of the total services actually completed during the 
billing period. If Reimbursable Expenses are expressly allowed, Engineer may also bill for 
such Reimbursable Expenses incurred during the billing period. 

B. Period of Service:  The compensation amount stipulated in Compensation Packet: Basic Services 
- Lump Sum is conditioned on a period of service not exceeding 40 months. If such period of 
service is extended, the compensation amount for Engineer's services shall be appropriately 
adjusted. 
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COMPENSATION PACKET AS-1:   
Additional Services – Standard Hourly Rates 

Article 2 of the Agreement is supplemented to include the following agreement of the parties: 

C2.04 Compensation for Additional Services – Standard Hourly Rates Method of Payment 

A. Owner shall pay Engineer for Additional Services, if any, as follows: 

1. General:  For services of Engineer’s personnel engaged directly on the Project pursuant to 
Paragraph A2.01 or A2.02 of Exhibit A, except for services as a consultant or witness under 
Paragraph A2.01.A.20, (which if needed shall be separately negotiated based on the 
nature of the required consultation or testimony) an amount equal to the cumulative 
hours charged to the Project by each class of Engineer’s personnel times Standard Hourly 
Rates for each applicable billing class for all Additional Services performed on the Project, 
plus related Reimbursable Expenses and Engineer’s Consultant’s charges, if any. 

B. Compensation For Reimbursable Expenses: 

1. For those Reimbursable Expenses that are not accounted for in the compensation for 
Basic Services under Paragraph C2.01 and are directly related to the provision of 
Additional Services, Owner shall pay Engineer at the rates set forth in Appendix 1 to this 
Exhibit C. 

2. Reimbursable Expenses include the following categories:  transportation (including 
mileage), lodging, and subsistence incidental thereto; providing and maintaining field 
office facilities including furnishings and utilities; toll telephone calls, mobile phone 
charges, and courier charges; reproduction of reports, Drawings, Specifications, bidding-
related or other procurement documents, Construction Contract Documents, and similar 
Project-related items; and Consultants’ charges. In addition, if authorized in advance by 
Owner, Reimbursable Expenses will also include expenses incurred for the use of highly 
specialized equipment. 

3. The amounts payable to Engineer for Reimbursable Expenses, if any, will be the Additional 
Services-related internal expenses actually incurred or allocated by Engineer, plus all 
invoiced external Reimbursable Expenses allocable to such Additional Services, the latter 
multiplied by a factor of 1.1. 

4. The Reimbursable Expenses Schedule will be adjusted annually (as of date of contract) to 
reflect equitable changes in the compensation payable to Engineer.  

C. Other Provisions Concerning Payment for Additional Services: 

1. Whenever Engineer is entitled to compensation for the charges of Engineer’s Consultants, 
those charges shall be the amounts billed by Engineer’s Consultants to Engineer times a 
factor of 1.1. 

2. Factors:  The external Reimbursable Expenses and Engineer’s Consultant’s Factors include 
Engineer’s overhead and profit associated with Engineer’s responsibility for the 
administration of such services and costs. 
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3. To the extent necessary to verify Engineer’s charges and upon Owner’s timely request, 
Engineer shall make copies of such records available to Owner at cost. 
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This is Appendix 1 to EXHIBIT C, referred to in 
and part of the Agreement between Owner and 
Engineer for Professional Services dated    

                         . 

Standard Hourly Rates Schedule 

A. Standard Hourly Rates: 

1. Standard Hourly Rates are set forth in this Appendix 1 to this Exhibit C and include salaries and 
wages paid to personnel in each billing class plus the cost of customary and statutory benefits, 
general and administrative overhead, non-project operating costs, and operating margin or profit. 
The Standard Hourly Rates apply only as specified in Article C2. 

2. Hourly rates for services performed on or after the date of the Agreement are: 

Job Code Job Title Flat Reg. Rt.
01 Principal 236.00 

02 Sr. Project Manager 215.00 

03 Project Manager 200.00 

04 Project Engineer 131.00 

05 Project Assistant 110.00 

06 EIT 105.00 

07 Managing Architect 220.00 

08 Architect 150.00 

09 Executive Assistant 84.00 

10 Sr. Technician 126.00 

11 Technician 105.00 

12 Utility Technician 110.00 

13 Field Observation Personnel 110.00 

14 RPLS 150.00 

15 Architect Intern 130.00 

16 Accounting Manager 95.00 

17 1 Man Field Crew 125.00 

18 2 Man Field Crew 150.00 

20 3 Man Field Crew 180.00 

21 SUE Crew 1 Man 125.00 

22 SUE Crew 2 Man 165.00 

23 SUE Crew 2 Man/Truck 235.00 

26 Project Mgr/ RPLS 160.00 

27 Survey Project Mgr 140.00 

39 Intern 44.00 

40 Project Surveyor 150.00 

81 Sr. Inspector 110.00 

83 Inspector 89.00 

84 Sr. Engineer 173.00 

85 Public Inv. Specialist 87.00 

86 Env. Project Manager 165.00 

87 Cultural Resource 120.00 

88 Admin 80.00 

89 Senior Biologist 150.00 

90 Field Biologist 92.00 

238



Exhibit D –Duties, Responsibilities, and Limitations of Authority of Resident Project Representative. 
EJCDC® E-500, Agreement Between Owner and Engineer for Professional Services. 

Copyright © 2014 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 1 

This is EXHIBIT D, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

Duties, Responsibilities, and Limitations of Authority of Resident Project Representative 

Article 1 of the Agreement is supplemented to include the following agreement of the parties: 

ARTICLE 1 - SERVICES OF ENGINEER 

D1.01 Resident Project Representative 

A. Engineer shall furnish a Resident Project Representative (“RPR”) to assist Engineer in observing 
progress and quality of the Work. The RPR will provide periodic representation (limited to 8 
hours per week). RPR is Engineer’s representative at the Site, will act as directed by and under 
the supervision of Engineer, and will confer with Engineer regarding RPR’s actions. 

B. Through RPR's observations of the Work, including field checks of materials and installed 
equipment, Engineer shall endeavor to provide further protection for Owner against defects 
and deficiencies in the Work. However, Engineer shall not, as a result of such RPR observations 
of the Work, supervise, direct, or have control over the Work, nor shall Engineer (including the 
RPR) have authority over or responsibility for the means, methods, techniques, sequences, or 
procedures of construction selected or used by any Constructor, for security or safety at the 
Site, for safety precautions and programs incident to the Work or any Constructor’s work in 
progress, for the coordination of the Constructors’ work or schedules, or for any failure of any 
Constructor to comply with Laws and Regulations applicable to the performing and furnishing 
of its work. The Engineer (including RPR) neither guarantees the performances of any 
Constructor nor assumes responsibility for any Constructor’s failure to furnish and perform the 
Work, or any portion of the Work, in accordance with the Construction Contract Documents. 
In addition, the specific terms set forth in Exhibit A, Paragraph A1.05, of this Agreement are 
applicable. 

C. The duties and responsibilities of the RPR are as follows: 

1. General:  RPR’s dealings in matters pertaining to the Work in general shall be with 
Engineer and Contractor. RPR’s dealings with Subcontractors shall only be through or with 
the full knowledge and approval of Contractor. RPR shall generally communicate with 
Owner only with the knowledge of and under the direction of Engineer. 

2. Schedules:  Review the progress schedule, schedule of Shop Drawing and Sample 
submittals, schedule of values, and other schedules prepared by Contractor and consult 
with Engineer concerning acceptability of such schedules. 

3. Conferences and Meetings:  Attend meetings with Contractor, such as preconstruction 
conferences, progress meetings, job conferences, and other Project-related meetings (but 
not including Contractor’s safety meetings), and as appropriate prepare and circulate 
copies of minutes thereof. 
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4. Safety Compliance:  Comply with Site safety programs, as they apply to RPR, and if 
required to do so by such safety programs, receive safety training specifically related to 
RPR’s own personal safety while at the Site. 

5. Liaison: 

a. Serve as Engineer’s liaison with Contractor. Working principally through 
Contractor’s authorized representative or designee, assist in providing information 
regarding the provisions and intent of the Construction Contract Documents. 

b. Assist Engineer in serving as Owner’s liaison with Contractor when Contractor’s 
operations affect Owner’s on-Site operations. 

c. Assist in obtaining from Owner additional details or information, when required for 
proper execution of the Work. 

6. Clarifications and Interpretations:  Receive from Contractor submittal of matters in 
question concerning the requirements of the Construction Contract Documents 
(sometimes referred to as requests for information or interpretation—RFIs), or relating to 
the acceptability of the Work under the Construction Contract Documents. Report to 
Engineer regarding such RFIs. Report to Engineer when clarifications and interpretations 
of the Construction Contract Documents are needed, whether as the result of a Contractor 
RFI or otherwise. Transmit Engineer’s clarifications, interpretations, and decisions to 
Contractor. ,  

7. Shop Drawings and Samples: 

a. Record date of receipt of Samples and Contractor-approved Shop Drawings.  

b. Receive Samples that are furnished at the Site by Contractor, and notify Engineer 
of availability of Samples for examination. 

c. Advise Engineer and Contractor of the commencement of any portion of the Work 
requiring a Shop Drawing or Sample submittal, if RPR believes that the submittal 
has not been received from Contractor, or has not been approved by Contractor or 
Engineer. 

8. Proposed Modifications:  Consider and evaluate Contractor’s suggestions for 
modifications to the Drawings or Specifications, and report such suggestions, together 
with RPR’s recommendations, if any, to Engineer. Transmit Engineer’s response (if any) to 
such suggestions to Contractor.  

9. Review of Work; Defective Work: 

a. Report to Engineer whenever RPR believes that any part of the Work is defective 
under the terms and standards set forth in the Construction Contract Documents, 
and provide recommendations as to whether such Work should be corrected, 
removed and replaced, or accepted as provided in the Construction Contract 
Documents.  
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b. Inform Engineer of any Work that RPR believes is not defective under the terms and 
standards set forth in the Construction Contract Documents, but is nonetheless not 
compatible with the design concept of the completed Project as a functioning 
whole, and provide recommendations to Engineer for addressing such Work. ; and  

c. Advise Engineer of that part of the Work that RPR believes should be uncovered for 
observation, or requires special testing, inspection, or approval. 

10. Inspections, Tests, and System Start-ups: 

a. Consult with Engineer in advance of scheduled inspections, tests, and systems start-
ups. 

b. Verify that tests, equipment, and systems start-ups and operating and maintenance 
training are conducted in the presence of appropriate Owner’s personnel, and that 
Contractor maintains adequate records thereof. 

c. Observe, record, and report to Engineer appropriate details relative to the test 
procedures and systems start-ups.  

d. Observe whether Contractor has arranged for inspections required by Laws and 
Regulations, including but not limited to those to be performed by public or other 
agencies having jurisdiction over the Work. 

e. Accompany visiting inspectors representing public or other agencies having 
jurisdiction over the Work, record the results of these inspections, and report to 
Engineer. 

11. Records: 

a. Maintain at the Site orderly files for correspondence, reports of job conferences, 
copies of Construction Contract Documents including all Change Orders, Field 
Orders, Work Change Directives, Addenda, additional Drawings issued subsequent 
to the execution of the Construction Contract, RFIs, Engineer’s clarifications and 
interpretations of the Construction Contract Documents, progress reports, 
approved Shop Drawing and Sample submittals, and other Project-related 
documents. 

b. Prepare a daily report or keep a diary or log book, recording Contractor’s hours on 
the Site, Subcontractors present at the Site, weather conditions, data relative to 
questions of Change Orders, Field Orders, Work Change Directives, or changed 
conditions, Site visitors, deliveries of equipment or materials, daily activities, 
decisions, observations in general, and specific observations in more detail as in the 
case of observing test procedures; and send copies to Engineer. 

c. Upon request from Owner to Engineer, photograph or video Work in progress or 
Site conditions. 

d. Record and maintain accurate, up-to-date lists of the names, addresses, fax 
numbers, e-mail addresses, websites, and telephone numbers (including mobile 
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numbers) of all Contractors, Subcontractors, and major Suppliers of materials and 
equipment. 

e. Maintain records for use in preparing Project documentation. 

f. Upon completion of the Work, furnish original set of all RPR Project documentation 
to Engineer. 

12. Reports: 

a. Furnish to Engineer periodic reports as required of progress of the Work and of 
Contractor’s compliance with the progress schedule and schedule of Shop Drawing 
and Sample submittals. 

b. Draft and recommend to Engineer proposed Change Orders, Work Change 
Directives, and Field Orders. Obtain backup material from Contractor. 

c. Furnish to Engineer and Owner copies of all inspection, test, and system start-up 
reports. 

d. Immediately inform Engineer of the occurrence of Site accidents, emergencies, acts 
of God endangering the Work, possible force majeure or delay events, damage to 
property by fire or other causes, or the discovery of potential differing site 
condition or Constituent of Concern.  

13. Payment Requests:  Review applications for payment with Contractor for compliance with 
the established procedure for their submission and forward with recommendations to 
Engineer, noting particularly the relationship of the payment requested to the schedule 
of values, Work completed, and materials and equipment delivered at the Site but not 
incorporated in the Work. 

14. Certificates, Operation and Maintenance Manuals:  During the course of the Work, verify 
that materials and equipment certificates, operation and maintenance manuals and other 
data required by the Contract Documents to be assembled and furnished by Contractor 
are applicable to the items actually installed and in accordance with the Contract 
Documents, and have these documents delivered to Engineer for review and forwarding 
to Owner prior to payment for that part of  the Work. 

15. Completion: 

a. Participate in Engineer’s visits to the Site regarding Substantial Completion, assist 
in the determination of Substantial Completion, and prior to the issuance of a 
Certificate of Substantial Completion submit a punch list of observed items 
requiring completion or correction.  

b. Participate in Engineer’s visit to the Site in the company of Owner and Contractor, 
to determine completion of the Work, and prepare a final punch list of items to be 
completed or corrected by Contractor. 
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c. Observe whether all items on the final punch list have been completed or 
corrected, and make recommendations to Engineer concerning acceptance and 
issuance of the Notice of Acceptability of the Work (Exhibit E). 

D. Resident Project Representative shall not: 

1. Authorize any deviation from the Construction Contract Documents or substitution of 
materials or equipment (including “or-equal” items). 

2. Exceed limitations of Engineer’s authority as set forth in this Agreement. 

3. Undertake any of the responsibilities of Contractor, Subcontractors, or Suppliers, or any 
Constructor. 

4. Advise on, issue directions relative to, or assume control over any aspect of the means, 
methods, techniques, sequences or procedures of the Work, by Contractor or any other 
Constructor.  

5. Advise on, issue directions regarding, or assume control over security or safety practices, 
precautions, and programs in connection with the activities or operations of Owner or 
Contractor. 

6. Participate in specialized field or laboratory tests or inspections conducted off-site by 
others except as specifically authorized by Engineer. 

7. Accept Shop Drawing or Sample submittals from anyone other than Contractor. 

8. Authorize Owner to occupy the Project in whole or in part. 
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This is EXHIBIT E, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

ENVIRONMENTAL SERVICES 

Article 1 of the Agreement is supplemented to include the following agreement of the parties: 

ARTICLE 1 - SERVICES OF ENGINEER 

E1.01 Environmental Services 

A. In order to obtain a loan from the Texas Water Development Board (TWDB) for the project, 
the City of Riesel (OWNER) requires the completion of an Environmental Information 
Document (EID) in compliance with the TWDB’s guidance document, TWDB-0801, issued 
May 22, 2015. This letter proposal is designed to provide those services. The EID will focus 
upon the proposed installation of a new water well, new pump station, approximately eight 
to ten miles of new transmission line, and, if determined necessary, updates to existing well 
sites and pump stations. The following sections summarize the scope of services, major 
assumptions, and budget. 

B. Scope of Services 

1. The following sections describe the major components of the proposed work effort 
which include preparing the Draft and Revised Draft EID, preparing the Final EID 
following the public participation effort, supporting public participation and agency 
coordination activities, and project management. 

2. Task 1 – Project Management and Quality Assurance/Quality Control 

a. Task 1.1 – Project management time for project control, invoicing, and monthly 
status reports will be included in the services provided by ENGINEER.  

b. Task 1.2 – Quality Assurance and Quality Control measures will be in place and will 
be used to review the Draft EID, Revised Draft EID, and Final EID.   

c. Task 1.3 – Time for meeting with CLIENT, up to four (4) hours, for the Environmental 
Project Manager.  

3. Task 2 – Site Review and Data Collection 

a. Task 2.1 – The ENGINEER environmental team will collect preliminary data and 
background information for development of field work approach including: 

1) Geology and soil composition of the area from the U.S. Geological Survey 
(USGS) and Natural Resources Conservation Service (NRCS). 

2) USGS National Hydrography Dataset (NHD) for mapped waters. 
3) USGS Topography map(s) of the project area. 
4) U.S. Fish and Wildlife (USFWS) National Wetlands Inventory (NWI) data. 
5) USFWS Threatened, Endangered, and Candidate Species Listing for 

McLennan County. 
6) Texas Parks and Wildlife (TPWD) Threatened, Endangered, and Rare Species 

Listing for McLennan County. 
7) Vegetation mapping from TPWD. 
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8) Natural Diversity Database information from TPWD. 
9) Cultural resource information from available public sources, including 

cemeteries, historical markers, and known places designated as National 
Register of Historic Places. 

10) A hazardous materials radius report from a third-party vendor for 
assessment of hazardous material concerns in the area. 

11) Data pertaining to community composition and environmental justice 
populations. 

b. Task 2.2 – A team of two environmental specialists will visit project area to review 
and document potential environmental and biological conditions that could be 
impacted as a result of the proposed project. The site visit is anticipated to take no 
more than five days. Right-of-entry onto the site is assumed to be provided by 
OWNER. A Geographic Positioning System (GPS) unit will be utilized to delineate 
any biological features, cultural features, or other areas of concern that are found 
during the site visit.  

4. Task 3 –Draft EID Preparation 

a. ENGINEER will prepare a Draft EID containing the following sections outlined in the 
TWDB-0801 guidance document:  

b. Task 3.1 – General Information,  

c. Task 3.2 – List of Attachments,  

d. Task 3.3 – Project Description,  

e. Task 3.4 – Alternatives Analysis including:  

1) No-Action Alternative 

2) Alternatives not selected  

3) Selection of the Preferred Alternative 

f. Task 3.5 – Environmental Setting, Impacts, and Mitigation including: 

1) Land Use 

2) Geology 

3) Soils and Prime and Important Farmland 

4) Water Resources 

5) Topography and Floodplains 

6) Wetlands, Streams, and Waters of the United States 

7) Biological Elements 

8) Cultural Resources  

9) Hazardous Materials 

10) Social Implications and Environmental Justice 

11) Other Potential Impacts or Requirements 

12) Secondary and Cumulative Impacts 
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13) Standard Mitigation, Precautionary Measures, and Best Management 
Practices 

14) Mitigation Measures 

15) References 

g. Task 3.6 – Public Participation 

h. Task 3.7 – Agency Coordination 

i. Task 3.8 – Certification 

j. Task 3.9 – Appendices 

k. Task 3.10 – ENGINEER will also prepare supplemental attachment documents, as 
needed, required by the EID process including Waters of the U.S. Report, 
Threatened and Endangered Species Impact Table, Cultural Resources Report, and 
Hazardous Materials Formal Site Assessment.  

5. Task 4 – Final EID Preparation 

a. Task 4.1 – Following the preparation of Tasks 3.1 through 3.5 and 3.9, the Draft EID 
will be submitted to OWNER for review. ENGINEER will address one round of 
comments provided by OWNER and will resubmit for approval.   

b. Task 4.2 – Once approval is provided, ENGINEER will finalize the Draft EID and begin 
agency coordination. Agencies that will be coordinated with and sent notification 
letters, as necessary, are outlined in Section 7 of TWDB-0801. ENGINEER will 
coordinate with and respond to agency inquiries as necessary. 

c. Task 4.3 – Following a public meeting (Task 5) and completion of agency 
coordination, ENGINEER will prepare the Final EID and complete Tasks 3.6 through 
3.8. The Final EID will be provided to OWNER for review and comment. ENGINEER 
will respond to one round of comments and will prepare the revised Final EID after 
responding to those comments.  

d. Task 4.4 – Once the Final EID is complete, ENGINEER, with approval from OWNER, 
will submit the document to the TWDB for review and approval. ENGINEER will 
respond to one round of comments/request for additional information from TWDB 
and will resubmit upon approval from OWNER.  

6. Task 5 – Public Meeting 

a. Task 5.1 – As required by the EID process, a public meeting is required for project 
and document approval. ENGINEER will prepare for the public meeting and 
coordinate with OWNER to ensure meeting location, date, time, and other details 
are completed.  

b. Task 5.1.1 – ENGINEER will prepare a draft public notice that meet requirements 
outlined by the TWDB-0801 guidance document. OWNER will review the public 
notice and upon approval, ENGINEER will publish the notice in a newspaper 
commonly circulated in the project area. If a smaller, more localized paper cannot 
be found, the notice will be published in the Waco Tribune-Herald.  ENGINEER will 
also send the public notice and project information to property owners 
surrounding the project location (up to 200 parcels). A mailing list of property 
owners will be prepared by ENGINEER and approved by OWNER. 
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c. Task 5.1.2 – ENGINEER will prepare handouts, sign-in sheets, exhibits, and a 
presentation, as necessary, for the public meeting. ENGINEER will arrange for a 
location, preferably a public building that will be free or available at a reduced cost 
if a OWNER facility is not available or not within close proximity to the project 
location. ENGINEER will address one round of comments from OWNER on the 
handouts, exhibits, comment form, and presentation.  

d. Task 5.2 – ENGINEER will provide two staff members to set-up and four staff 
members to attend the public meeting. Staff can be scaled down as necessary.  

e. Task 5.3 – ENGINEER will prepare a summary of the public meeting for inclusion in 
the Final EID in Section 6 – Public Participation and Appendix B7 – Public Meeting. 
Responses to public comments will not be included in the report.  

C. Assumptions 

1. To summarize the economic impact of the project, ENGINEER will rely upon cost 
estimates and information on the effects of monthly bills and customers provided by 
OWNER. 

2. All necessary rights-of-entry will be provided by OWNER. 

3. Any mitigation plans that are determined to be needed through the development of the 
EID will be under a separate scope and fee proposal.  

4. This scope of services assumes that threatened and endangered species 
presence/absence surveys will not be conducted and Endangered Species Act Section 7 
or 10 consultation will not be required. If surveys or consultation are determined 
necessary, they will be considered additional services and addressed in a supplemental 
agreement. 

5. This scope of services assumes that a U.S. Army Corps of Engineers Section 404 
Preconstruction Notification is not required. If determined necessary, the permit will be 
considered additional services and addressed in a supplemental agreement.  

6. No subsurface or soil testing would be conducted as part of this scope. If a Phase II or 
Phase III is necessary, it will be considered additional services and addressed in a 
supplemental agreement. 

7. Changes in regulatory requirements and TWDB guidance after the submittal of this 
proposal will require a modification of this scope. 

8. Preparation of environmental permit applications, including floodplain permits, is not 
included within this scope of work. 

9. Public meeting is assumed to be in person; however, if it occurs while the COVID 
pandemic is still a concern, TWDB virtual meeting requirements will be adhered to. This 
would include a live online presentation portion and a dial-in number for members of 
the public to call in for those that lack internet option.  

10. Cultural resources will be completed by subconsultant, Horizon Environmental. The full 
scope of this work is attached.  

D. Deliverables 

1. One .pdf copy of the Draft EID, as well as a comment matrix, will be provided to OWNER 
for review prior to the agency coordination and public meeting.  
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2. Agency coordination letters printed and mailed via regular mail, or sent via electronic 
mail, once approved by OWNER. 

3. Handouts, presentation, public meeting materials will be submitted electronically for 
review and comment by OWNER. A revised draft will be submitted after addressing 
comments prior to printing for the public meeting. 

4. Publication of the public notice and mailing of public meeting notice/information letters 
to property owners (up to 200 letters).  

5. Printing of up to 200 copies of handouts and 20 sign-in sheets for distribution at the 
public meeting. Up to 4 exhibit boards (36”x24”) will be provided for the meeting. Roll 
plots of project layout will be provided as an exhibit (up to 24”x100’). 

6. A copy of the Draft EID will be provided at a local facility for public review, and one copy 
of the Draft EID will be provided at the public meeting.  

7. Following the public meeting, one hard copy and one .pdf copy of the Final EID will be 
provided to OWNER for final approval.  

8. An electronic copy of the Final EID will be provided to the TWDB for review. Following a 
request for additional information or other comments, ENGINEER will submit a revised 
version of the Final EID to the TWDB and one electronic copy to OWNER. 
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This is EXHIBIT G, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           . 

Insurance 

Paragraph 6.05 of the Agreement is supplemented to include the following agreement of the parties: 

G6.05 Insurance 

A. The limits of liability for the insurance required by Paragraph 6.05.A of the Agreement are as 
follows: 

1. By Engineer: 

a. Workers’ Compensation: Statutory  

b. Employer’s Liability -- 

1) Bodily injury, each accident: $1,000,000.00
2) Bodily injury by disease, each employee: $1,000,000.00
3) Bodily injury/disease, aggregate: $1,000,000.00

c. General Liability -- 

1) Each Occurrence (Bodily Injury and Property Damage) :  $1,000,000.00
2) General Aggregate: $2,000,000.00

d. Excess or Umbrella Liability -- 

1) Per Occurrence: $10,000,000.00
2) General Aggregate: $10,000,000.00

e. Automobile Liability --Combined Single Limit (Bodily Injury and Property Damage): 

 $1,000,000.00 
f. Professional Liability – 

1) Each Claim Made $5,000,000.00
2) Annual Aggregate $5,000,000.00
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This is EXHIBIT H, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                          . 

Dispute Resolution 

Paragraph 6.09 of the Agreement is supplemented to include the following agreement of the parties: 

H6.08 Dispute Resolution 

A. Mediation:  Owner and Engineer agree that they shall first submit any and all unsettled claims, 
counterclaims, disputes, and other matters in question between them arising out of or relating to 
this Agreement or the breach thereof (“Disputes”) to mediation. Owner and Engineer agree to 
participate in the mediation process in good faith. The process shall be conducted on a confidential 
basis, and shall be completed within 120 days. If such mediation is unsuccessful in resolving a 
Dispute, then (1) the parties may mutually agree to a dispute resolution of their choice, or (2) either 
party may seek to have the Dispute resolved by a court of competent jurisdiction. 
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This is EXHIBIT I, referred to in and part of the 
Agreement between Owner and Engineer for 
Professional Services dated                           .  

Supplemental Terms and Conditions 

This Agreement is supplemented to include the following agreement of the parties: 

A. These Supplemental Terms and Conditions supplement, supersede, replace and amend the 
terms and conditions contained in the Agreement between Owner and Engineer for Professional 
Services to the extent of any conflict. If a section is referred to, and the matter is also addressed 
in other sections not referred to, the modification applies to all sections addressing the matter 
whether or not specifically identified. The Supplemental Terms and Conditions to the Agreement 
between Owner and Engineer for Professional Services are set forth below: 

1. Texas law shall apply. 

2. Venue of any dispute shall be in a court of competent jurisdiction in McLennan County, 
Texas. 

3. Any purported indemnification by the Owner that has not been deleted is limited to the 
extent allowed by Texas law, if any. The City will not create any interest and sinking fund  
or levy a tax to set back funding for potential indemnification obligations. 

4. Nothing in this Agreement shall release the Engineer from liability in regard to 
construction defects or non-compliance with the plans and specifications by the 
Contractor where such are of a type or extent that should have been apparent to an 
engineer exercising the applicable standard of care and reasonable diligence. [Modifies 
Art. 6, Sec. 6.01 (I) and A1.04 (A)(9)(b)] 

5. The Owner has joint ownership and has a joint right to the use and reproduction of the 
documents prepared or furnished by the Engineer for its own public purposes. However, 
the Owner may not sell the documents, assign the documents, or transfer the documents 
to another entity for use by that entity—except as required by the terms of any grant 
funding or regulations applicable to the project. The Owner may provide the documents 
to any governmental agency or authority having the right to review or 
approve/disapprove such documents. Engineer shall NOT be responsible for modifications 
in the documents not made or approved by the Engineer. The Engineer shall be entitled 
to retain copies of the documents, and is given permission hereby to use the documents 
in its business for the purposes of other projects without the need for payment of 
compensation to the Owner for said use of the documents. [Modifies Art. 6, Sec. 6.03] 

6. Delete Art. 6.05 (B) in its entirety. 

7. Delete Art 6.05 (D) in its entirety and replace with the following: 

6.05 D. Engineer shall deliver to the Owner 
Certificates of Insurance evidencing prior coverages indicated in Exhibit G. Such 
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certificates shall be furnished prior to commencement of Engineer’s services 
and at renewals thereafter during the life of the Agreement.  

8. Delete Art 6.06 (D) (2) in its entirety. 

9. Delete Art 6.11 (B) in its entirety. 

10. Any provisions of the Agreement attempting to set a time bar, contractual limitations 
period, or accrual date for claims of the Owner are deleted and not accepted. [Modifies 
Art. 6, Sec. 6.13 (E)] 

11. All of Engineer’s insurance policies required by this Agreement, other than professional 
liability and workers’ compensation, shall name the City as an additional insured or loss 
payee. All insurance must contain a waiver of subrogation endorsement in favor of the 
City, its officials, and its employees. 

_______________________ Engineer  _________________________ Owner  

_______________________ Date _________________________ Date 
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AGENDA INFORMATION SHEET 

ITEM NO. 13 

      

 

 

 

 

 

 

BACKGROUND 

 

On April 8, 2021, Oncor Electric Delivery Company, LLC (“Oncor”) submitted an 

Application for Approval to Amend Its Distribution Cost Recovery Factor (“DCRF”) to 

increase its annual revenues by approximately $97.83 million.  Oncor proposes to 

implement this increase on September 1, 2021.   Oncor requests to recover though its DCRF 

its incremental investment in its distribution assets for the period of January 1, 2020 

through December 31, 2020, or the one year period year following the end of the test year 

in its last DCRF proceeding, which was PUCT Docket No. 50734.  Oncor has 

simultaneously filed its request to amend its DCRF with the Public Utility Commission of 

Texas (“PUC”).   

 

Oncor’s application affects all retail electric providers (“REPs”) serving end-use retail 

electric customers in Oncor’s service-area and will affect the retail electric customers of 

those REPS to the extent the REPs choose to pass along these charges to their customers, 

which we expect REPs to attempt to do.   

 

A DCRF filing is a streamlined single-issue proceeding outside of a comprehensive base 

rate case that moves very quickly. The Commission’s rules dictate, pursuant to State law, 

that September 1, 2021, absent good cause, is the effective date for new rates. This means, 

absent good cause, the case will be resolved in approximately 150 days.  Discovery is also 

very limited allowing parties to serve, absent good cause, no more than 20 requests for 

information and requests for admissions of fact.  Finally, the City must make its final 

decision within 60 days of the filing of the application or in this case, by no later than June 

7, 2021. 

 

However, due to the ongoing health crisis presented by the COVID-19 virus, Oncor has 

requested a good cause exception seeking a 60-day stay of PUC action on and of all 

deadlines applicable to Oncor’s DCRF filing, other than deadlines pertaining to Oncor’s 

responses to parties’ requests for written discovery.  It is unclear from Oncor’s application 

whether its request for a 60-day stay will delay the effective date of new rates beyond 

September 1, 2021.   

 

REPRESENTATION 

 

The law firm of Herrera Law & Associates, PLLC (through Mr. Alfred R. Herrera) has 

previously represented the Alliance of Oncor Cities (“AOC”) in rate matters involving 

DENIAL OF APPLICATION FOR APPROVAL OF A RATE CHANGE 

SUBMITTED BY ONCOR ELECTRIC DELIVERY COMPANY, LLC 

AND AUTHORIZATION TO PARTICIPATE IN PROCEEDINGS AT 

THE PUBLIC UTILITY COMMISSION OF TEXAS 
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Oncor, including its most recent comprehensive base rate and DCRF proceedings.  

Similarly, the firm has represented other Texas cities dealing with rate case matters, 

therefore providing a depth of experience in dealings with Oncor and the Public Utility 

Commission of Texas (“PUC” or “Commission”).  

 

CITY JURISDICTION AND RATE CASE EXPENSES 

 

The City is a regulatory authority under the Public Utility Regulatory Act (“PURA”) and 

under Section 33.001 of PURA has exclusive original jurisdiction over Oncor’s rates, 

operations, and services within the municipality, and specifically over Oncor’s requested 

change in rates to recover increased distribution costs under Section 36.210 of PURA. 

Also, cities, by statute, are entitled to be reimbursed by the utility for their reasonable rate 

case expenses.  Legal counsel and consultants approved by the City will submit monthly 

invoices to the City that will be forwarded to Oncor for reimbursement.   

 

INTERVENTION AT THE PUBLIC UTILITY COMMISSION OF TEXAS AND 

COURT PROCEEDINGS, IF ANY 

As mentioned, Oncor filed its Application for an Amendment of Its DCRF with the PUC 

and the AOC cities.   It is important to participate in the Commission’s proceeding because 

its final decision will impact rates within the City.  Thus, the accompanying Resolution 

authorizes intervention in proceedings at the PUC, including any appeal of the City’s 

decision on rates. 

ACTION:  DENIAL OF ONCOR’S PROPOSED RATE INCREASE 

 

Oncor’s application presents complex issues that merit careful review.  The City only has 

60 days to act on Oncor’s request.  If the City has not acted within 60 days, the application 

is deemed denied and appealed to the PUCT to be consolidated with the DCRF proceeding 

pending at the PUCT.  And even if the City approves Oncor’s application, under state law, 

even the approval is “deemed” appealed to the PUCT. 

 

The application was filed on April 8, 2021; therefore, the City has until June 7, 2021 to act.  

It is virtually impossible for the City to set just and reasonable rates before the expiration 

of City’s jurisdiction at the 60-day mark.  Denial does not preclude the City’s special 

regulatory counsel and experts an opportunity to perform a review of Oncor’s application 

and request additional information as necessary to fully evaluate the proposal and 

determine the most appropriate response.  Further, a denial will not eliminate the possibility 

of resolving the proceeding through settlement.  

 

RECOMMENDATION 

 

It is recommended that the City deny Oncor’s application to increase its DCRF rates.   

 

It is also recommended that the City retain the law firm of Herrera Law & Associates, 

PLLC to represent the City’s interest in matters related to Oncor’s DCRF filing and to 

advise the City with regard to Oncor’s application, and that the City intervene in the 
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proceeding before the Public Utility Commission of Texas, and represent the City in 

appeals, if any, regarding Oncor’s application.  

 

Lastly, the resolution presented for the City Council’s consideration directs Oncor to 

reimburse the AOC cities’ reasonable rate-case expenses. 

     

The City must take action no later than June 7, 2021, but it is recommended that the City 

take action as early as possible to allow for full participation in proceedings before the 

Public Utility Commission of Texas.   
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RESOLUTION NO. 2021-5-11G  

 

RESOLUTION BY THE CITY OF RIESEL, TEXAS (“CITY”) 

DENYING THE DISTRIBUTION COST RECOVERY FACTOR 

RATE REQUEST OF ONCOR ELECTRIC DELIVERY COMPANY 

LLC MADE ON OR ABOUT APRIL 8, 2021; AUTHORIZING 

PARTICIPATION IN A COALITION OF SIMILARLY SITUATED 

CITIES; AUTHORIZING PARTICIPATION IN RELATED RATE 

PROCEEDINGS; REQUIRING THE REIMBURSEMENT OF 

MUNICIPAL RATE CASE EXPENSES; AUTHORIZING THE 

RETENTION OF SPECIAL COUNSEL; FINDING THAT THE 

MEETING COMPLIES WITH THE OPEN MEETINGS ACT; 

MAKING OTHER FINDINGS AND PROVISIONS RELATED TO 

THE SUBJECT; AND DECLARING AN EFFECTIVE DATE   

 

WHEREAS, on about April 8, 2021, Oncor Electric Delivery Company, LLC 

(“Oncor”) filed an application for approval to amend its Distribution Cost Recovery 

Factor (“DCRF”) with the City that will increase Oncor’s rates effective September 1, 

2021; and 

WHEREAS, the City is a regulatory authority under the Public Utility Regulatory 

Act (“PURA”) and under Chapter 33, §33.001 et seq. of PURA has exclusive original 

jurisdiction over Oncor’s rates, operations, and services within the municipality, and 

specifically over its requested amendment to its DCRF under Chapter 36, §36.210; and 

WHEREAS, Oncor seeks to include in rates a profit related to its incremental 

investment in distribution assets it has made from January 1, 2020 through December 31, 

2020; and 

WHEREAS, the inclusion of Oncor’s profit on its investment in distribution 

assets in rates, has the effect of increasing Oncor’s revenue requirement by 

approximately $97.83 million; and 

WHEREAS, the jurisdictional deadline for the City to act in this rate matter is 60 

days from the application date, or June 7, 2021; and 

WHEREAS, the City will require the assistance of specialized legal counsel and 

rate experts to review the merits of Oncor’s application to increase rates; and  
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WHEREAS, in order to maximize the efficient use of resources and expertise in 

reviewing, analyzing and investigating Oncor’s rate request, it is prudent to coordinate 

the City’s efforts with a coalition of similarly situated municipalities; and 

WHEREAS, the City, in matters regarding applications by Oncor to change rates, 

has in the past joined with other local regulatory authorities to form the Alliance of Oncor 

Cities (“AOC”) and hereby continues its participation in AOC; and 

WHEREAS, Oncor simultaneously filed an application for approval of an 

amendment to its DCRF with the Public Utility Commission of Texas, and therefore the 

decision of the Public Utility Commission of Texas will have an impact on the rates paid 

by the City and its citizens who are customers in Oncor’s service territory, and in order 

for the City’s participation to be meaningful, it is important that the City promptly 

intervene in such proceeding at the Public Utility Commission of Texas; and  

WHEREAS, Oncor failed to show that its proposed rate change in rates is 

reasonable and therefore the City has concluded that Oncor’s proposed rate change is 

unreasonable; 

NOW THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

CITY OF _________RIESEL________, TEXAS THAT: 

 

Section 1. The findings set out in the preamble are in all things approved and 

incorporated herein as if fully set forth. 

 

Section 2. The City DENIES the rate change Oncor requested on or about April 8, 

2021. 

Section 3. The City authorizes intervention in proceedings related to Oncor’s 

application for approval of its DCRF before the Public Utility Commission of Texas and 

related proceedings in courts of law as part of the coalition of cities known as the 

Alliance of Oncor Cities (“AOC”). 

Section 4. The City hereby orders Oncor to reimburse the City’s rate case expenses 

as provided in the Public Utility Regulatory Act and that Oncor shall do so on a monthly 

basis and within 30 days after submission of the City’s invoices for the City’s reasonable 

costs associated with the City’s activities related to this rate review or to related 
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proceedings involving Oncor before the City, the Public Utility Commission of Texas, or 

any court of law.  

Section 5. Subject to the right to terminate employment at any time, the City retains 

and authorizes the law firm of Herrera Law & Associates, PLLC to act as Special 

Counsel with regard to rate proceedings involving Oncor before the City, the Public 

Utility Commission of Texas, or any court of law and to retain such experts as may be 

reasonably necessary for review of Oncor’s rate application subject to approval by the 

City. 

Section 6. The City, through its participation in AOC, shall review the invoices of the 

lawyers and rate experts for reasonableness before submitting the invoices to Oncor for 

reimbursement. 

Section 7. A copy of this resolution shall be sent to Oncor Electric Delivery 

Company, LLC, care of Mr. J. Michael Sherburne, Oncor Electric Delivery Company, 

LLC, 1616 Woodall Rodgers Freeway, Dallas, Texas 75202; and to Mr. Alfred R. 

Herrera, Herrera Law & Associates, PLLC, 4524 Burnet Road, Austin, Texas 78756. 

Section 8. The meeting at which this resolution was approved was in all things 

conducted in strict compliance with the Texas Open Meetings Act, Texas Government 

Code, Chapter 551. 

Section 9. This resolution supersedes any prior inconsistent or conflicting resolution 

or ordinance. 

Section 10. This resolution shall become effective from and after its passage. 

PASSED AND APPROVED this   11TH  day of  MAY, 2021. 

 

 

             

       Mayor 

ATTEST: 

      

City Secretary 
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6M25829-SANDY CREEK 2021 - Notice of Open Meeting.DOCX 

NOTICE OF OPEN MEETING 
 

 The public is hereby notified that the Board of Directors of the Riesel Industrial 
Development Corporation will hold a meeting open to the public at 7:15 p.m. on Tuesday, 
May 11, 2021 at the Riesel City Hall, 104 N. Highway 6, Riesel, Texas 76682, to consider 
the following: 
 
Riesel Industrial Development Corporation Agenda Items 

1. Call to order 

2. Appoint new officers of the Corporation 

3. Approve and authorize the cancellation and discharge of the Corporation’s Solid 
Waste Disposal Revenue Bonds (Sandy Creek Energy Associates, L.P. Project), 
Series 2007 and Series 2008 and related matters 

4. Adjourn 

CERTIFICATE OF POSTING 
 

 The undersigned, City Secretary of the City of Riesel, Texas hereby certifies that 
the above Notice of Open Meeting was posted at a place readily available to the public at 
the Riesel City Hall on this ____ day of May, 2021. 
 
 
 

_____________________________________ 
Alisha Flanary 
City Secretary 
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CITY OF RIESEL 
 

AGREEMENT, RIGHT OF ENTRY, AND RELEASE FOR TEST WELL 
 

Property Address:  

 
Legal Description:  

MCCAD #  

Owner:  Tenant/Lessee:  

Address: 
 
 Address:  

The City of Riesel (“City”) requests that you, as an owner of the Property or tenant of the owner (“you”) sign, 
complete, and return this document (“Agreement”) to grant the City a right of entry onto the real property 
described above (“the Property”), so the City may access your Property for the following reasons:   
 
REASON FOR THE CITY’S REQUEST FOR A RIGHT OF ENTRY: 
 
WATER SYSTEM IMPROVEMENTS:  The City intends to develop a Brazos Alluvial Well,  associated pump 
station, and piping to provide water to be blended with existing well water to reduce the presence of arsenic in 
the public water system.  
 
City personnel, City contractors, or other City Representatives will need access to private Property to perform 
work in the following Project phase: 
 

• TEST WELL PHASE -  City representatives (engineers, surveyors) and a well contractor will access 
the Property to drill a test well and conduct hydrologic testing to determine whether groundwater of 
acceptable quantity and quality is available.  The location of the site for the test well, completed well, 
and associated facilities is described in the attached Memorandum of Agreement. 

 
RIGHT OF ENTRY: 
 
By signing and returning this Agreement, you grant the City and its Representatives the right to come 
upon the Property between the hours of 7:00 a.m. and 6:00 p.m. unless otherwise stipulated between the 
owner, tenant, and City representative until the project is complete.   
 
The City or its Representatives will suitably identify themselves prior to entering the Property. 
 
By signing this Agreement, you acknowledge: 
 

1. The City and/or its Representatives may enter the for the purposes described above. 
 

2. The City and the Property Owner agree to the terms and conditions of the attached Memorandum of 
Agreement. 

 
PLEASE NOTE:  You and the City agree and understand that the Test Well Phase of the project 
cannot begin on your property until the City has a signed agreement on file. 
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Agreement, Right of Entry, and Release for Design and Construction of Water System Improvements April 21, 2021 

  

In consideration of the foregoing, you affirm that you are the lawful, recorded owner of this Property or tenant 
of such owner and hereby grant to the City a Right of Entry to allow the City and its contractors, agents, and 
employees to enter the Property, to bring workers, material, equipment, and supplies onto the Property and 
to utilize your Property for the purpose of performing the project.   
 
It is the City’s policy and standard contract provision to require the contractor to restore the Property 
to preconstruction conditions or better. 
 
IN CONSIDERATION OF AND AS A CONDITION TO THE PERFORMANCE OF THE PROJECT, YOU, 
THE UNDERSIGNED, HEREBY RELEASE AND FOREVER DISCHARGE THE CITY, ITS OFFICERS, 
EMPLOYEES, AND LEGAL REPRESENTATIVES (COLLECTIVELY THE “CITY OF RIESEL”) FROM ALL 
LIABILITY FOR INJURY, DEATH, DAMAGE, OR LOSS TO PERSONS, REAL PROPERTY, OR 
PERSONAL PROPERTY IN CONNECTION WITH THE PERFORMANCE OF THE PROJECT, EVEN IF 
THE INJURY, DEATH, DAMAGE, OR LOSS IS THE RESULT OF THE CITY OF RIESEL’S SOLE OR 
CONCURRENT NEGLIGENCE. YOU AGREE TO LOOK TO THE CITY OF RIESEL’S CONTRACTOR 
ACTUALLY PERFORMING THE WORK TO PAY ANY CLAIM IN CONNECTION WITH THIS 
AGREEMENT FOR DAMAGE TO THE PROPERTY OR ASSETS ON THE PROPERTY.   
 
 
SIGN BELOW: 
 
“You” (Owner of Property Right(s) related to Property): 
 
___________________________________            _____________ 
Signature      Date 
 
___________________________________  ______________ 
Printed Name      Telephone No. 
 
 
“Representative of Owner of Property Right(s) related to Property: 
 
 
___________________________________            _____________ 
Signature      Date 
 
___________________________________  ______________ 
Printed Name      Telephone No. 
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Agreement, Right of Entry, and Release for Design and Construction of Water System Improvements April 21, 2021 

  

REQUESTS: 
 

A. Your Presence During Work:  If you wish to be present during any Phase when a City 
Representative is on the Property, please provide the following contact information: 
 
Name:  __________________________________________  
 
Daytime Telephone Number:  _______________________ 
 
City Representative will contact you to make suitable arrangements to meet with you onsite. 
 
If the Property is occupied by a tenant or lessee, please provide their name and phone number so 
they may be notified of the project. 

 
 
        _________________________ 
Tenant/Lessee Name      Tenant/Lessee Phone Number 

 
 
If you have any questions regarding this form, please do not hesitate to contact the Right-of-Way Agent, 
Mike Millard, at (254) 366-2938 (Cell) or (254) 776-3834 (Office).   
 
Please reference the Project Name: 
City of Riesel Arsenic Reduction Project 
 
RETURN TO: 
 
The completed form should be returned to: 
 
Mike Millard, Broker 
Millard Real Estate Advisors, Inc. 
P.O. Box 7690 
Waco, Texas 76714-7690 
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